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Special Meeting of Judicature Society 


A special meeting of the Society will be held in Memphis on the evening of 
Monday, October 21, in conjunction with the Conference of Bar Association 
Delegates. There will be a dinner followed by addresses by two speakers on 
matters relevant to the work of both bodies. The Conference of Delegates meet- 
ing will be held one day earlier than has been customary, beginning Monday at 
ten o'clock, and continuing through the afternoon, with an informal luncheon 
at noon. Reference to the programme of the Conference, published in the Amer- 
ican Bar Association Journal, shows that these sessions will be more than usually 
interesting and informative. The Conference meeting will be open to all members 
of the American Bar Association, discussion and voting being limited, naturally, 
to the delegates. Owing to the fact that every hour of every day of the American 
Bar Association week is filled the Judicature Society is fortunate in being able 
to share in the Monday evening dinner and meeting. Cur members who arrive 
in Memphis early enough for this meeting will be further repaid by the fact that 
the meeting on Tuesday of the Section on Legal Education will be unusually in- 
teresting. Members who wish to attend our meeting, but will not arrive in 
Memphis until Monday afternoon, should notify our secretary so that tickets may 
be reserved for them. 


A Long Step in Jury Trial Reform 


The Colorado Supreme Court has recently adopted the following rule, which 
clarifies the power of the trial judge: 
14b. ComMENTS BY District JupGES ON Evinence. The rules governing com- 
ments by district judges on evidence shall be those now in force in the United 
States district courts. 

It may be said that while this rule may work a profound change in practice 
it does not mark a change in the law. It is a declaration of judicial power, rather 
than an extension. As appears in an article in our June number, entitled Should 
Court Advise Jury as to Facts? the usual prohibition against comment on the evi- 
dence prevailed in the Colorado trial courts from 1861 to 1877, when the text was 
altered to read: 

Before the argument is begun the court shall give such instructions upon the 


law to the jury as may be necessary, which instructions shall be in writing and 
signed by the judge. 


67 











JOURNAL OF THE 


The deliberate omission of the former prohibition against comment on the 
evidence justifies the assumption that the legislature intended to remove the limita- 
tion, but bench and bar had become accustomed to the gag and no change in prac- 
tice resulted. Doubtless most lawyers and judges have believed that the former 
limitation was in effect in law as it was in custom. Our article quoted former 
Justice John H. Denison, of the Supreme Court, in part. Since the publication 
of his article in Dicta, the organ of the Denver Bar Association, the declaratory 
rule above quoted was adopted. The Colorado departure, and the recent Michigan 
act conferring this power of comment in criminal trials makes it appear that it is 
by no means impossible to return to the common law powers of the judge in jury 
trials. This,will depend in considerable measure upon the experience to be had in 
the few states where the trial courts possess and utilize the power. 


There is of course but one real argument against freedom on the part of the 
trial judge to charge the jury, which is that the power is one likely to result in 
abuse owing to the lack of impartiality and good judgment which are the very 
essence of the judicial function. As to this a great deal could be said. But the 
history of the departure from the old rule in our states, set forth very fully in the 
article entitled: Province of the Judge in Jury Trials, published in this Journal, 
Vol. XII, No. 3, gives great assurance. Our judges are not like those of one 
hundred years ago.. Whatever the mistakes that we have made, however great 
our blundering in judicial procedure and administration, we have raised judicial 
standards and practices immeasurably over those that prevailed when legisla- 
tures, dominated by politicians of the bar, imposed a gag on trial judges. We 
recognize this in restoring rule-making power to the courts. There is always, 
and must be, regardless of any hampering rules, the possibility that judges will fail 
to function properly. But judges have in some states so acquitted themselves in 
respect to charging juries as to have escaped criticism, and the judges to whom the 
power is now restored will be especially heedful of good manners. And we should 
not take the position that it is better for ninety-nine capable judges to be muzzled 
than for one judge to be guilty of reversible error. 





Give Bar Associations Adequate Power 


There has been a singular uniformity in the pattern of bar associations 
throughout the country. Until recently all these associations, in nation, states, 
counties and cities have been voluntary and exclusive. The evolution of organic 
powers by the several bars could not have followed any other course, because 
these associations came into being in response to the need for establishing fraternal 
relations. Gradually the need and the purpose have changed. The American Bar 
Association and all the state associations have steadily acquired interests, func- 
tions and responsibilities of a public nature. These interests have pressed for 
recognition and the associations have accepted them because there were no other 
agencies to act for the profession. The associations that have remained voluntary 
and exclusive until this time have nevertheless assumed to speak for the entire bar. 
In the past fifteen years their total membership has more than doubled and their 
activity in public affairs and on behalf of the profession has steadily increased. 
They now carry a heavy responsibility, but it is admitted by all that they have not 
acquired power commensurate to their responsibility. 

Until recently all of the associations have adhered to the primitive form of 
organization originally adopted. The business of the associations, so far as it 
touches public matters, is transacted at general meetings. These conventions, 
extending through one, two or three days, undertake such a volume of work that 
the time available for deliberation is often too brief. Decisions are finally made, 
if at all, by a vote of the relatively few members present, and without adequate 
study and discussion. The controlling constituency is best described as a “floating 
vote.” A majority of those voting in any session are members who attend meetings 
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not more frequently than once in three years. Many are present for the first time. 
Important topics are discussed and submitted to the votes of members who have 
had only one hour, or less, to acquaint themselves with facts and arguments. Of 
course there is always present the nucleus of experienced members who attend 
nearly every convention and it is the responsibility of this nucleus to see that acci- 
dents do not occur. 

The weakness of bar associations in securing legislative approval of measures 
which they espouse is everywhere deplored and is rightly attributed to the fact 
that in many states the bar associations number less than half of the body of 
practitioners, and that their meetings are attended by only a small part of their 
entire membership. 

A great weakness in the organic form of the voluntary association lies in the 
fact that many members, however willing, are unable to attend meetings. Several 
months later they receive a well edited report of the meeting. We must doubt 
whether this report, in cold type, receives thorough reading. Once a year they are 
reminded of their obligation to pay dues. These two contacts with the association 
are the only contacts that many members ever have—and the only contacts that a 
majority of them have in three years out of four. The publication of journals is 
becoming more common and is doing a great deal to improve the situation in this 
respect. ; 


The defects inherent in a convention comprising members who have no 
representative capacity are discussed in the article in this number entitled Repre- 
sentative Government for the Bar, an address delivered at the recent meeting of 
the Texas State Bar Association by Mr. D. A. Simmons. One of the reasons for 
the creation of unitary, self-governing bars lies in the need for providing repre- 
sentative government, and this has been provided in every such act. Members 
unable to attend meetings nevertheless have an equal voice in the selection of the 
bar’s governing board, which has power to speak for the entire bar. In California 
the governing board has adopted the policy of putting all the major decisions 
of policy up to the membership, to be expressed at the open meetings, and has 
largely avoided the defects of the general meetings by providing for local study 
and discussions of policies for months in advance of the meeting. Bar opinion is 
formulated in sections to which all members are invited to adhere. Over two 
thousand members are enrolled in these sections and frequent meetings of sections 
are held in all parts of the state. The lawyer who is not informed on subjects to 
be dealt with at the annual meeting is himself to blame. 


There is no reason why the voluntary associations cannot also achieve repre- 
sentative government. In fact this has been accomplished in a few states and the 
movement is likely to grow. In Minnesota, for instance, provision has been made 
for proportionate representation of the nineteen component local associations in 
the state convention. Not to make too sharp a break with tradition, it has been 
arranged that all members present shall vote on all topics, but at the request of 
ten delegates the voting must be restricted to the delegates and governors. In the 
Pennsylvania State Bar Association another plan has been adopted to encourage 
local associations to send accredited delegates and to give them a commanding 
role without infringing on the accustomed freedom of all members to participate in 
debates and to vote." 


We have now to report that the Illinois State Bar Association has worked 
out a representative plan whereby local associations will be invited to send dele- 
gates proportioned to the number of state bar members in each such association. 
The Illinois State Bar has for several years provided for the election of officers 
by mail voting and has fostered seven district federations of local associations. 
Its officers make the circuit of federation meetings each year presenting the sub- 
jects to be deliberated upon at the state meeting. This all makes for integration. 


1See Penn. Bar Seeks Integration, in Vol. XII, No. 5 of this Journal. 
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When the proposal for representative government is first made it meets with 
opposition from the “old guard” who always attend and who largely contro] the 
meetings and the association. They fear that loss of such control as they exert 
would result in anarchy. They also picture control by accredited delegates as 
leaving them powerless either to speak or to vote, forgetting that they are them- 
selves certain to be chosen as delegates under any system. 


One of the strong reasons for resorting to the delegate system is that it is 
calculated to increase attendance at the meetings. Members will attend as repre- 
sentatives of their home associations, and clothed with some measure of voting 
power, who otherwise would make an excuse of business for remaining home. 
There appears to be no reason for fear that such an arrangement will deprive the 
old nucleus of regularly attending members of any measure of power. They will 
naturally attend as delegates and possess as much power to influence action as 
formerly. 


It must be presumed also that delegates will return home prepared to make 
extended reports on what has taken place in the convention. Each delegate be- 
comes an emissary of the state body. The reports will stimulate local association 
interest in the collective activities and responsibilities of the profession. It will 
become much easier then for the state body to secure attention for its programme 
measures, and especially drafts of bills, in advance of the annual meeting. <A 
considerable measure of integration may be counted upon. 


The more effective organization of the American Bar Association has been a 
subject of discussion ever since Mr. Elihu Root was president, and created the 
Conference of Bar Association Delegates, in 1916. The problem is a difficult 
one but its ultimate solution cannot be doubted. No attempt will be made here to 
present the dangers of the national mass meeting, or to draw comparisons with the 
national associations in other professions and in commerce and industry. At the 
coming convention in Memphis the subject will be presented by Chairman Rogers 
in his opening address to the Conference of Delegates. I¢xperiment in the states 
will assist in formulating a plan for the American Bar Association, and action by 
that body will doubtless react powerfully on the state associations that lag behind. 
Meanwhile the statutory organization of the bar effects a democratic organization 
under entirely safe auspices and makes easy the participation of even the stay-at- 
home members in determining important bar policies. 





Annual Meeting of American Judicature Society 


The annual meeting of the Society will be held on Thursday, December 12, 
1929, at 4 p. m. in the Society’s headquarters, 357 East Chicago Ave., Chicago, 
for the election of directors and the consideration of appropriate business. The 
by-laws provide: 


Sec. II. Directors. The Society shall be governed by its directors, who 
shall be elected by the members to serve for one year. An election of directors 
to fill vacancies may be held at any special meeting of members, the terms of 
those so elected to be until the next annual meeting. There shall be one hundred 
directors. The directors shall have power to elect officers of the Society and do 
all things necessary to the management of the Society, including appointment 
of the editor of its Journal. 

_ Sec. V. Meetings. The annual meeting of the Society for the election of 
directors shall be held on the second Thursday in December in each year. 


Voting members of the Society are those who have paid annual dues of five 
dollars, or have contributed any larger sum to the Society during the year preced- 
ing the annual meeting. Those unable to attend, who wish to be represented, may 
send proxies authorizing Harry Olson, chairman of the board of directors, 
Andrew R. Sherriff, chairman of the executive committee, or John.H. Wigmore, 
chairman of the nominating committee, to act for them. 

















Wisconsin Takes Long Step Forward 


Act Conferring Rule-Making Authority and Creating Advisory Committee 
Places Responsibility Squarely on Bench and Bar 


The bench and bar of Wisconsin are rapidly 
acquiring the powers and the machinery to 
permit of unifying judicial administration 
throughout the state. Wisconsin has always 
had a good reputation in this respect. Its 
code of procedure has largely escaped 
demoralization through legislative tinkering. 
The bar has cherished a high ideal of the 
judicial function and has succeeded to an 
unusual degree in preventing partisan politics 
from playing its accustomed role in upsetting 
the tenure of judges. There was the case 
of Chief Justice John B. Winslow, thirty-five 
years on the bench, who was a democrat in a 
republican state. Needless to say the state 
has benefited incalculably from this devotion 
to a professional ideal which broke down 
decades ago in most states adopting popular 
election in the judiciary. 

A long step toward the desired goal of 
judicial efficiency was taken toward the close 
of this year’s session of legislature, through 
the adoption of a brief section of law which 
confers on the supreme court full rule-making 
authority, and at the same time creates a 
judicial council. 

The text of the act, which appears below, 
does not use the term “judicial council” but 
its effect must be taken to be that of adding 
Wisconsin to the list of judicial council states, 
bringing that list to a total of seventeen. This 
includes Pennsylvania, in which the judicial 
council is at this time a voluntary organiza- 
tion of judges. 

The judicial council movement has taken 
a different slant in Wisconsin from other 
states owing to the fact that the legislature 
in 1913 provided for annual meetings of the 
circuit judges, and in amendments in the next 
two sessions imposed upon this Board of Cir- 
cuit Judges the definite responsibility for see- 
ing that the work of the court should be 
“equalized” throughout the state. This duty 
was so well performed, especially in prevent- 
ing congestion in Milwaukee County, that a 
Soard of County Judges was later created. 
The success of the Board of Circuit Judges 
was referred to in an article in this Journal 
in 1921, in which a model act was offered em- 
bodying this plan. The essential need for 
administrative judicial councils had been pre- 
sented several years previously in the Judi- 
cature Society’s model judicature acts. 


1Judge Chester A. Fowler: Wisconsin's Board 
of Circuit Judges, in this Journal, Vol. IV, No. 4, 
o 203. 

2How Courts May Be ¥, 


Vol. 
No. 4, p. 105. 


Co-ordinated, 
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There has been a steady growth of senti- 
ment also for rule-making authority. But it 
was not considered sufficient merely to confer 
rule-making power on the supreme court, and 
rest at that point. The history of rule-making 
in England submitted by Rosenbaum and 
Sunderland showed that judges deeply im- 
mersed in appellate work were slow to develop 
this power. Not until a rules committee, com- 
posed of experts of both bench and bar, and 
definitely committed to the single duty of 
framing rules had been created, did the Eng- 
lish judiciary possess the machinery for that 
modification and refinement of procedural law 
which has adapted it to changing conditions. 


Rules Committee Created 

These considerations led to the plan now 
formulated in Chapter 404, Laws of 1929, 
which confers on the supreme court the rule- 
making power and also creates an “advisory 
committee” to comprise the attorney general, 
the revisor of statutes, the chairmen of the 
judiciary committees of house and senate, a 
member each of the Boards of Circuit and 
County Judges, the president of the Wisconsin 
3ar Association, and three members of that 
Association. 

It will be seen that the duties of this com- 
mittee are briefly and generally expressed. 
Suggestions for amendments to rules may 
originate either in the court or the committee. 
The court may utilize the committee to draft 
texts. But the main usefulness of the com- 
mittee will undoubtedly lie in its ability to 
mediate between the supreme court and the 
bar. The Bar Association will not be embar- 
rassed in dealing with the committee, and the 
committee will keep in touch with the prac- 
titioners as a matter of course, affording the 
latter opportunity to present views on pro- 
posed changes, and permitting the committee 
to submit its reasons and arguments. The 
lack of such a liaison body is doubtless re- 
sponsible for the much complained of failure 
of a number of supreme courts to avail them- 
selves of the benefits of rule-making au- 
thority, so that proponents of the principle 
have not had much actual accomplishment 
to present in support of their views. 

The strength of the movement leading to 
this legislation is attested by the vote, which 
stood, in the house 56 to 8, and in the senate 
16 to 7. This approximation to unanimity is 
itself a cause for congratulation. 

For these reasons, and in view of the ex- 
perience in Washington, where the judicial 
council has acted as a rules committee, appear 
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to justify the inclusion of Wisconsin among 
states which have judicial councils As the 
movement progresses it is likely also to widen 
and embrace variant forms of activity as well 
as variant forms of the personnel make-up of 
the councils. 

As will be seen in the subjoined Wisconsin 
act there is no perceptible jolt in the transi- 
tion from legislative to judicial regulation of 
procedure. All the statutory procedure con- 
tinues “until modified or suspended by rules 
promulgated pursuant hereto,” that is, after 
notice and a public hearing. The legislature 
does not delegate legislative power but only 
the incidental power of making rules, precisely 
as has been so generally done in the cases of 
quasi-judicial bodies. It expressly reserves 
the power to enact rules and to modify or re- 
peal rules, but this would be implied because 
of the inherent impossibility of one session of 
legislature tieing the hands of its successors. 


Progress of Wisconsin Bar 


The growth of power and approach toward 
bar integration in Wisconsin must be men- 
tioned here in support of the large claims set 
out for the future of judicature in that state. 
A majority of the lawyers of the state are 
members of the State Association, which has 
for several years been affiliating local associa- 
tions. It is to be presumed that in time this 
movement will lead to express self-governing 
powers and a unitary bar in this state. Mean- 
while most of the elements necessary to fix 
responsibility for the administration of justice 
in Wisconsin upon the judicial department 
(including practitioners) have been acquired. 

The text of the new act follows: 

The supreme court of the state of Wisconsin 
shall, by rules promulgated by it from time to 
time, regulate pleading, practice and procedure 
in judicial proceedings in all courts of Wis- 
consin, for the purpose of simplifying the same 
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and of promoting the speedy determination of 
litigation upon its merits. Such rules shall 
not abridge, enlarge or modify the substantive 
rights of any litigant. Such rules shall not 
become effective until sixty days after their 
adoption by said court. All such rules shall 
be printed by the state printer and paid for out 
of the state treasury, and the court shall direct 
the same to be distributed as it may deem 
proper. All statutes relating to pleading, prac- 
tice and procedure shall have force and effect 
only as rules of court and shall remain in effect 
unless and until modified or suspended by rules 
promulgated pursuant thereto. No rule modi- 
fying or suspending such statutory rules shall 
be adopted until the court has held a public 
hearing with reference thereto, notice of which 
shall be given by publication for four suc- 
cessive weeks in the official state paper, the 
expense of such publication to be paid out of 
the state treasury. Nothing in this section 
shall abridge the right of the-legislature to 
enact, modify or repeal statutes or rules relat- 
ing to pleading, practice or procedure. The 
attorney-general of Wisconsin, the revisor of 
statutes, the chairmen of the judiciary com- 
mittees of the senate and of the assembly, a 
member of the board of circuit judges, and a 
member of the board of county judges, selected 
by those boards annually, the president of the 
Wisconsin state bar association and three 
members of the said bar association, elected 
by said association annually, shall constitute 
an advisory committee whose duty it shall be 
to observe and to study the administration of 
justice in the courts of Wisconsin and to ad- 
vise the supreme court from time to time as 
to changes in rules of pleading, practice and 
procedure which will, in its judgment, simplify 
procedure and promote the speedy determina- 
tion of litigation upon its merits. The mem- 
bers of said committee shall receive no com- 
pensation, but shall be reimbursed out of the 
state treasury for expenses necessarily and 
actually incurred by them in attending meet- 
ings of said committee outside the county of 
their residence. 





Unify Maine Courts Under New Act 


Collective Responsibility of Judiciary Emphasized in Act Effecting 
Reorganization— Trend of Progressive Thinking 
Is Clearly Illustrated 


An act passed by the 1929 legislature in the 
state of Maine makes considerable change in 
the structure of the judicial department. It 
appears to conserve some very excellent 
factors which have existed in this state for a 
hundred years and more, and to add factors 
which will adapt the system of courts more 
perfectly to existing needs. Until the taking 
effect of this act the supreme court justices 
have devoted a considerable part of their time 
to the trial of cases on circuit. This mode, 
which at one time was in effect in nearly 
every state or territory, implying a small body 


of judges, resulted in a virtual unification of 
the judiciary, with the advantages inherent in 
collective responsibility for the entire function 
of administering justice. 

It may be well to say here that in Maine 
judges are appointed to terms of seven years 
by the governor, with the consent of his 
council. 

The highest court is known as the Supreme 
Judicial Court. It has had seven justices and 


they have sat as trial judges of general juris- 
diction in all but four of the counties. In 
these four counties there have been as many 
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Superior Court judges. 


A strong reason for making the changes in 
the recent act lay in the fact that in some 
counties there were but two terms of court 
each year and it was felt that the times called 
for more frequent sessions. This is ac- 
complished by adding three more Superior 
Court judgeships. The Supreme Judicial 
Court justices will sit only on appeals (ex- 
cept for concurrent jurisdiction in chancery) 
and their number will be reduced in time from 
seven to five. 


The changes appear to have been made with 
due appreciation of principles which are now 
generally accepted. Provision is made for 
utilizing the full corps of judges at all times, 
and in all parts of the state. Retired justices 
of the supreme court may be assigned to sit 
in the Supreme Judicial Court or the Superior 
Court when needed. The Superior Court 
judges are made to constitute a fluid body 
subject to assignment. The act reads: 


The chief justice of the Supreme Judicial 
Court shall assign the justices of the Superior 
Court to hold the trial terms of said Court. 
Whenever in the opinion of the chief justice of 
the Supreme Judicial Court it becomes neces- 
sary, he may designate a justice of the Supreme 
Judicial Court or any active retired justice of 
the Supreme Judicial Court or of the Superior 
Court to hold a term of said Superior Court 
or may designate any of such justices or a 
justice of the Superior Court to hold one or 
more sessions thereof separate from the ses- 
sion presided over by the justice holding the 
regular trial term. 


This makes the supreme court justices and 
retired justices available for trial work in the 
Superior Court. Another provision calcu- 
lated to conserve a_ united responsibility 
should be quoted: 


The chief justice of the Supreme Judicial 
Court may from time to time call together the 
several justices of the Superior Court at such 
place as he may appoint for conference as to 
the conduct and dispatch of judicial business, 
and interchange of views in matters of practice 
in said court. 


In Maine the supreme court has held con- 
sistently that it has inherent power to make 
rules. The legislature has, by enactment, con- 
curred in this doctrine. Provision is now 
made that the Superior Court judges shall 
make rules for their court, and the rule-mak- 


ing powers of the two courts are equilibrated 
by the following provision: 


The justices of the Superior Court may make 
rules governing the proceedings in said court, 
but until such rules are adopted and published 
the rules of the Supreme Judicial Court shall 
govern the proceedings unless inconsistent 
with this act. The Supreme Judicial Court 
shall take judicial notice of the rules of the 
Superior Court. 


The provision for judicial notice of rules 
may appear unnecessary, but for over twenty 
years the Appellate Court of Illinois has held 
that it does not know under what rules trials 
are conducted in the Municipal Court of Chi- 
cago, although the rules have been submitted 
several thousands of times. 


The changes referred to deserve attention 
because of the evident intention of the legis- 
lature to conserve and extend the principle of 
unified responsibility in the judiciary. They 
are significant of the trend of professional 
and legislative opinion. They illustrate the 
advantage of not loading up constitutions with 
unnecessary details and also the responsible 
action which legislatures may be presumed to 
take when ideals of serviceable court organ- 
ization are held by bench and bar. There 
are probably few other states in which the 
legislature has power to increase or decrease 
the judicial force. 

The new judicature act is much more ex- 
tensive than has been suggested by the fore- 
going description of its leading features. It 
does not, however, affect the municipal courts 
and justices courts throughout the state. But 
until this act appeals from inferior courts 
went direct to the supreme court in all coun- 
ties except the four provided with Superior 
Courts; henceforth the appeals will be to the 
Superior Court. It is also provided that the 
Superior Court shall hear appeals from the 
Probate Courts. 


The supreme court is to hold eight sessions 
per year. Decisions are to be rendered by 
five or more justices, of whom four must 
concur to reverse a decision of the lower 
court, whether by court or jury. In a criminal 
case involving life imprisonment the consent 
of three justices will suffice to grant a new 
trial. 

The Journal is indebted to Mr. Robert Hale, 
of Portland, for information herein presented. 





More and more we become conscious that there are things that call for 
[legislative] effort, that we can do things, and must do things, and that this 
historical dogma that preaches their futility is simply preaching a juristic pes- 
simism that is out of line with modern life.—Roscoe Pound. 











Representative Government For the Bar 


By D. A. Simmons* 


One October morning, last fall, while glanc- 
ign through an issue of the American Bar 
Association Journal which had just been de- 
livered to my desk, my attention was attracted 
to an article by the distinguished Colorado 
lawyer who is the guest of our association at 
this meeting in which he mentioned an in- 
cident which occurred during a session of the 
American Bar Association convention held 
in Denver in 1926. 

He said that when he was presiding one 
afternoon at a meeting of the Association a 
man spoke up in the back of the room and 
made a motion. He never saw him. He 
didn’t know what part of the room he sat in. 
All he knew was there was a voice expressing 
itself across the audience. There were three 
thousand people in front. He said he ruled 
the voice out of order and the meeting went 
on. 

That voice might as well have been crying 
in the wilderness. It was not on the program. 

Many of you were there. Lawyers with 
their families and visitors to the number of 
several thousand had journeyed to that beauti- 
ful city with its Rocky Mountain background 
to participate in the deliberations of what we 
like to consider the greatest professional body 
in the world. The celebrities were there, the 
addresses were of a high order, and the social 
functions set a standard for their kind. The 
meeting was undoubtedly a success, but who 
had participated in its deliberations? 

In the business sessions resolutions were 
adopted or rejected; proposed legislation was 
recommended or protested; and the official 
stamp of approval or disapproval was put 
on each proposal which reached a final vote. 
The newspapers of the nation reported the 
proceedings and stated that the Amreican Bar 
Association, with a membership of twenty-five 
thousand lawyers, had done, or had refused 
to do, thus and so. And yet, those who at- 
tended know that the membership at large was 
voiceless. Shift the scene to the meeting at 
Seattle, or Buffalo, or any of those before, 
and the situation was the same. 

Such were my thoughts, stimulated by the 
incident referred to, when the door opened 
and the president of our state association 
walked into my office. We quickly finished 
our business and plunged immediately into a 
discussion of the work of the bar, a subject 
vastly more interesting to both of us. He 
had attended and actively participated in asso- 
ciation meetings for years so I asked him 
how representative of the membership he con- 

*Of the Houston bar. This address 


at the 1929 meeting of the Texas 
Association. 


was read 
State Bar 





sidered the determinations of the conventions. 
Instead of answering he evidently decided to 
put me to work, because before he left he 
requested that I make some study of the 
present functioning of the state and national 
association and report back to him. 

In January at Houston this study was 
further stimulated by a talk with President 
Newlin of the American Bar Association. 
However, it was not until a few weeks ago 
that I was told to prepare the report as a 
paper to be presented before this body. 

The subject assigned to me is “Representa- 
tive Government in Bar Association Matters.” 
It might more appropriately be called a study 
of the desirability of introducing the repre- 
sentative principle into the control of bar 
associations which function now, more or less, 
as pure democracies in theory, but oligarchies 
in fact. 

As a method of approach it was deemed 
desirable to study the records of the state 
and national associations for the past few 
years to see what light could be thrown upon 
the problem. I considered my ten year mem- 
bership in the Texas Bar Association, and 
five in the American Bar, as entirely too brief 
to justify any conclusions based upon personal 
observation. But even a casual attendant at 


‘annual meetings could not fail to note that 
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some recommendation concerning legislation, 
or some resolution concerning policy, would 
lead to sharp conflicts of opinion which could 
only be settled by a vote of the membership. 
Usually there would be only two or three hun- 
dred members present at any given session of 
a national meeting, although a thousand or 
fifteen hundred had registered; or fifty out 
of five hundred registered for the state meet- 
ing. 
The American Bar Association 

Let us direct our attention first to the 
American Bar Association. 

Those who attended the Buffalo meeting in 
1927 will recall the afternoon session at which 
certain members manifested great dissatisfac- 
tion with the action of the chairman of the 
section on Legal Education in postponing a 
meeting at which they expected to present cer- 
tain resolutions pertaining to the association’s 
standard for admission to the bar. The mat- 
ter was referred back to the section but a 
vote just then on such resolutions with a 
handful present might have embarrassed the 
national association very greatly. Those who 
have attended other meetings will recall sim- 
ilar incidents. 

Some statute is presented to an annual meet- 
ing for indorsement before its introduction 
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in Congress, and is approved or rejected by a 
meeting attended by three hundred individual 
members of the association, each of whom is 
authorized to speak only for himself. With a 
total membership of between twenty-five and 
thirty thousand lawyers it is incredible that 
such a condition should exist. If the three 
hundred present were the chosen representa- 
tives of all parts of the country and of all 
members of the association it would be an 
entirely different proposition. 

In an attempt to determine who the three 
hundred might be a good deal of time and 
some energy was expended in going over the 
records published in the annual volumes of 
the American Bar Association for the past 
five years. The result was illuminating to 
the compiler, and probably will be to the 
membership generally. Two tables of sta- 
tistics were prepared; one on total member- 
ship, and the other on convention attendance; 
and a comparison of one with the other indi- 
cated rather plainly that the present system, 
or lack of- system, should be changed in favor 
of one representative of the membership. 

For instance, consider the figures for the 
State of Washington. This year there are 
661 members of the American Bar Associa- 
tion who reside in that state. At the last 
count there were 26,595 members of the na- 
tional association. If one thousand repre- 
sentative members were gathered together to 
vote on questions of importance to be recom- 
mended to Congress or to the membership the 
State of Washington would be entitled to about 
twenty-five votes. What is the present situa- 
tion? At the last meeting, in Seattle, 456 
members registered from that state out of a 
total registration of 1,272, so that more than 
one-third of those attending represented the 
State of Washington. Compare this with the 
year before at Buffalo when the entire State 
of Washington was represented by one mem- 
ber in a convention attended by 1,434. For 
an association to operate in such a fashion and 
then claim that its actions are representative 
of and binding upon the membership generally 
is ridiculous beyond expression. 

National organizations of the other profes- 
sions operate on the representative principle. 
Each allows one vote or one delegate for a 
given number of members in each state or 
district. We lawyers like to boast that our 
predecessors founded this government on the 
principle of representation in order that all 
men might have an equal voice in the affairs 
of state. What would we think of them if 
they had provided that the Congress should 
consist of all the citizens who could crowd 
into the national capitol on the first Monday 
in December and decide questions of funda- 
mental importance by a viva voce vote? It is 
safe to say there would have been but one 
meeting. 


The case of the State of Washington is not 
unique. It is representative of the situation 
at each meeting. At Denver in 1926 the State 
of Colorado registered 783 lawyers in attend- 
ance, although the total membership for the 
state that year was only 619 and the average 
attendance at other conventions had been 13 
for the state. 


The result is that the voice of the American 
Bar Association is not the voice of the mem- 
bership, but the voice of those members who 
live within a radius of two or three hundred 
miles of the convention city. In a nation 
where the views of the people on agriculture, 
industry, transportation, politics, religion, pro- 
hibition and what not are largely influenced 
by environment it takes but half an eye to 
see that a national organization functioning 
in such a manner is treading on dangerous 
ground. 


Texas Bar Association Figures 

But what of Texas and the Texas Bar Asso- 
ciation? Investigation disclosed a similar 
condition. In 1928 the annual meeting was 
held in Dallas and all official action was de- 
termined by the vote of such members as at- 
tended and found it convenient to sit through 
the business sessions. The secretary reported 
a total state m¢mbership of 1,324, of whom 
225 resided in Dallas. At the annual meeting 
603 lawyers were registered. Of these 356 
were from Dallas and 247 from the rest of 
the state. Dallas with approximately one- 
sixth of the state membership was in absolute 
control of the convention. It is noted that 
evidently 131 Dallas lawyers registered and 
attended the meeting who were not even mem- 
bers of the Texas Bar Association. 


In 1927 the meeting was held in Houston. 
According to the annual report the total 
membership at that time was 1,329, of whom 
only 221 resided in Houston. The secretary 
reports that 437 members from the state at 
large registered for the meeting, and esti- 
mated that 500 Houston lawyers signed up as 
attending. 500 when the Houston member- 
ship was 221. Whenever the convention is 
held in a large city the situation is the same, 
when held in a smaller one the majority in 
attendance come from the nearby counties. 
The Texas Bar Association, then, speaks offi- 
cially, not for the membership, but for the 
lawyers of the section in which the meeting 
is held. 

This country is committed to the principle 
of representative government, rather than 
town meeting democracy. Lawyers should be 
the first to admit the principle. The only 
question is: Can it be worked out in this 
Association ? 

The self-governing bar bill sponsored by 
this association would have immediately 
necessitated a change in operation. The bill 
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encountered strong opposition, and was evi- 
dently considered radical by some members of 
the legislature. Such was not its character. 
It had the careful consideration and full in- 
dorsement of this association, and had been 
prepared by a committee whose members 
sought to incorporate therein the best features 
of the acts of Alabama, California, North 
Dakota, Idaho, New Mexico and Nevada. 
Similar bills are making substantial progress 
in half the states of the Union and I believe 
this one will readily pass when individual 
members of the legislature have the opportun- 
ity to give it necessary study. It is designed 
to give the bar power commensurate with its 
present responsibility. 

Just when such a bill will pass depends on 
what is done meanwhile. If the association 
patterns itself after the form it will probably 
assume as a state bar the chances of the bill 
passing would seem to be better. ‘The asso- 
ciation will have to function as a representa- 
tive body or as a federation. In either event 
the state association will be a superstructure, 
the foundation of which will be local asso- 
ciations. 


Practical Plan Submitted 

This leads to the question as to what local 
groups are feasible in Texas. There are local 
bars in some of the larger cities, but few if 
any in the hundreds of towns and villages. 
The same is true of the counties. You will 
probably be surprised to know that there are 
ninety-five counties in Texas in which there 
is no lawyer enrolled as a member of the 
Texas Bar Association. With these facts in 
mind it seems to me that the logical unit for 
such a purpose is the supreme judicial district. 
There are eleven of these with a present 
membership in the Texas Bar Association as 
follows: 

First, 312; Second, 161; Third, 152; Fourth, 
156; Fifth, 252; Sixth, 73; Seventh, 80; 
Eighth, 56; Ninth, 60; Tenth, 65; Eleventh, 
81. 

With a chairman, or president, for each 
district, and an active association working in 
each, subordinate to the Texas Bar Associa- 
tion, the framework would be at hand for a 
self-governing state bar. The California State 
Bar is organized on that principle and seems 
to be working perfectly. 

At the state meeting every lawyer could 
attend who so desired but his district would 
be entitled to voting delegates proportioned 
to its membership. Important matters of 
policy or recommendations for legislation 
could be referred to each district association 
prior to the state meeting and the delegation, 
headed by the district president, could be 
instructed to vote as a unit. The district 
association should have the duty of increas- 
ing the membership, collecting the dues, con- 


sidering complaints of unethical conduct, and 
performing such other functions as might be 
appropriate. 

From the above you will see that I favor 
substituting the representative principle for 
the present method of governing our bar as- 
sociations. In addition to the justice of such 
a change to the great mass of the member- 
ship, certain danger signals are flying which 
seem to demand that stability be given to the 
associations, so that when they speak offi- 
cially in annual conventions they shall truly 
speak the sentiments of the bar as a whole. 

Two or three months ago a self constituted 
committee of nine lawyers in New York City 
started a movement having for its avowed 
purpose and preparation and presentation to 
bar associations throughout the country of 
resolutions condemning the Eighteenth 
Amendment and the Volstead Act, and stat- 
ing that the prohibition laws are not enforc- 
ible and therefore are not laws at all. They 
disclaim any desire to inject political con- 
troversies into the bar associations, and yet 
it seems that is the very thing they are trying 
to do. Personally, I think the discussion of 
the policy of such laws, pro or anti, should be 
reserved for other forums. I mention it here 
because I am convinced that if such questions 
are injected into bar associations controlled 
as such associations are at the present time 
that their influence and utility will be seri- 
ously curtailed. The adoption or rejection of 
such resolutions would depend upon whether 
the meeting was held in one part of the coun- 
try instead of another. 

Then too, the commendations of such asso- 
ciations on matters properly within their 
scope are not going to receive the considera- 
tion of legislative and executive authorities 
which the history of the bar and the motives 
of these associations warrant until they un- 
derstand that the lawyers speak as a unit 
and mean to be heard. 

It has been said that whatever other ends 
develop, the administration of justice will re- 
main the chief function of government, and 
law will remain the agency by which it 
achieves that end. Hence from the necessity 
of the case those who expound, interpret and 
apply the law will always be men of mark. 

We know that there are lawyers who de- 
base the profession by a narrow estimate of 
its duties. For them it is a mere means of 
subsistence, practiced to an accompaniment of 
pettifogging, sophistry, hairsplitting and 
worse. These, small in numbers, large in mal- 
practice, have cast a shadow upon that great 
profession which through the ages has been 
the defender of the liberties of the people, 
the champion of free government. They fail 


to understand that one standing in the pres- 
ence of the law, a minister in the temple of 
justice, is called to no unworthy office. 
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Such men are not to be found in such as- 
sociations as this. The informed know that 
unselfish service is the rule and that the pro- 
fession has high aims and noble purposes. 
That fact must be impressed upon those cyn- 
ics, in and out of office, who measure the 
= of others by their own warped stand- 
ards. 

Personally, I am more interested in the 
progress and reform of the law, than in the 
machinery which brings it about. But when 
we see on every hand the need for concerted 
action, and know that the bar has been chal- 


lenged to lead the way or abdicate, I be- 
lieve that we should provide ourselves with 
weapons worthy of the conflict and which 
must prove effective in use. 

And so I look to the day when the bar, 
unified by a common heritage and a common 
purpose, shall find its voice, and, conscious 
of its power, mindful of its responsibilities, 
considerate of the rights of others, shall yet 
demand that the progress of the law be up- 
ward and onward until law and justice are 
one. 





Concerning New Judicial Councils 


Texas Council Has Total of Sixteen Members—Second Meeting of 
Judicial Conference in Pennsylvania Places Movement 
on Firm Basis 


In the June number of this Journal an ac- 
count was given of the enactment in Texas 
of a judicial council bill. In fact there were 
two enactments. In the regular session a 
bill creating a council of twenty-seven mem- 
bers was passed, but was not approved because 
of the probability that it was unconstitutional 
because of conferring upon judges work not 
strictly judicial. At a special session held 
shortly afterward an amended bill was 
adopted, was approved, and the new council 
is probably organized by this time. 

The constitutional point was met by provid- 
ing two classes of members, ex officio and 
appointive. In the first class are placed five 
judges representing the supreme, intermediate 
appellate and trial courts, and the chairmen 
of the house and senate judiciary committees. 
Service by ex officio members is optional. 
The appointive members are seven lawyers 
and two laymen, one of whom must be “by 
profession a journalist.” 

The council as created finally has sixteen 
members. Objection had been made to the 
first bill, with twenty-seven members, on the 
ground that such a council would be unwieldy. 
Doubtless there is something in the objection 
but it seems unfortunate that instead of hav- 
ing on the council the nine presiding judges 
of administrative judicial districts there are 
to be but two. These administrative districts 
were created a few years ago in recognition 
of the need for supervision of the work of 
trial courts. The presiding judges in these 
districts have been doing in part the work of 
a council. 

Reference to this subject in our August 
number contained an error, in that the com- 
position of the council was stated to be that 
provided in the first bill, which did not be- 
come law. 


The Texas act differs from most others in 
this field in limiting the operations of the 
judicial council to the civil side of the judicial 
function. 


Pennsylvania’s Conference Growing 


The council of judges in Pennsylvania, on 
the other hand, was created especially to study 
the problems of criminal procedure, but its 
scope was extended at its second annual meet- 
ing to embrace “improvements in any branch 
of administrative law in which they appear 
to be desirable.” 

As told in our August number (page 44) 
Chief Justice von Moschzisker invited all the 
judges who try criminal cases to meet in con- 
ference in 1928. The first meeting demon- 
strated the value of the experiment. The 
second meeting brought together nearly all 
the judges of Pennsylvania and resulted in 
valuable committee reports, drafts of legisla- 
tion, discussions and resolves. The meeting 
was held at Bedford Springs on June 24 and 
25, just preceding the meeting of the state 
bar. A significant step was taken by adop- 
tion of a resolution making the conference a 
continuing body and providing organization 
features. This resolution, which we quote in 
full, further justifies us in including this Con- 
ference among the judicial councils, now 
grown to a total of seventeen. 


WHEREAS, This Conference did, at its first 
session, resolve that it shall be a continuing 
body, to meet at the call of its chairman, and 

WHEREAS, It would be conducive to the 
efficient performance of its function that a 
permanent committee be created to consolidate 
and perpetuate its organization between ses- 
sions, be it 

RESOLVED, 


That the Chief Justice of 


Pennsylvania, for the time being, or such other 
Justice of the Supreme Court as he shall desig- 
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nate, shall be the chairman of the Conference; 
and be it further 

RESOLVED, That there shall be an execu- 
tive committee of this Conference, composed 
of the chairman and fifteen members, the latter 
to serve for the term of one year and to be 
appointed yearly by the chairman of the Con- 
ference. It shall be the duty of this committee 
to see to the enforcement of such resolutions 
of the Conference as shall not otherwise be 
committed to special committees and yenerally 
to advise and aid the chairinan of the Confer- 
ence respecting the calling of sessions thereof, 
and such other matters as shall arise between 
sessions. 

Comment should be made on the fact that 
this meeting of nearly all the judges of the 
state attracted a great deal of newspaper com- 
ment and consequent attention by the public. 
In this respect the annual conference of the 
judiciary serves a more useful public end than 
the inconspicuous and unreported sessions of 
small, official councils. The people have it 
forced upon their attention that there is a 


concerted movement on the part of the ju- 
diciary to find means for improving the ad- 
ministration of justice. Current thought and 
interest are stimulated. Intelligent readers 
find that some of the matters dealt with are 
readily comprehensible. The meeting itself 
serves to inform opinion as to specific pro- 
posals and as to the disposition of judges to 
modernize the administrative law. There 
must further be a reaction upon the judges 
themselves, who find that the situation is to 
a considerable degree in their own hands, a 
fact which adds dignity to their office. 

It is clear that the Conference may acquire 
statutory powers, or may bring about the crea- 
tion of an independent, or allied judicial coun- 
cil, should it see fit, for the legislature has in- 
dicated its disposition in the passage of such 
a bill at the last session, which was vetoed 
on two grounds: because there was no appro- 
priation, and because of the existence of the 
Conference. 





Would Make Bar Admission Easy 


California ‘‘Ripper Act’’ Blocks Bar and Bench in Respect to Reform— 
Judges No Longer Part of Bar—Disciplinary Powers of Bar 
on Practical Basis 


The August number of this Journal referred 
to the decision of the California Supreme 
Court in the case growing out of the refusal 
of Judge Hardy of Los Angeles to answer 
questions put to him by a disciplinary com- 
mittee of the State Bar, which decision fully 
upheld the constitutionality of the bar act, but 
further held that judges were not lawyers 
within the terms of the State Bar act and 
not subject to its provisions for discipline.' 
In the first paragraph of this article this sen- 
tence appears: “Recent information supports 
the belief that the State Bar is now emerging 
into a period of calm assurance.” 

When that was being written there lay on 
the desk of Governor Young a bill known as 
the Hornblower bill, the purpose of which 
evidently was to forestall action by the Su- 
preme Court in respect to rules for admission 
which had been submitted by the State Bar 
pursuant to provisions of the bar act. The 
proposed rules raised the requirements for 
admission sufficiently to put the state in the 
same class with Illinois, Wisconsin, Ohio and 
other progressive states. 

The bill was signed by the governor, despite 
protest and argument by the State Bar and 
any period of calm assurance that may have 
prevailed came to an abrupt termination. 





iThe State Bar, ete, v. Superior Court (77 
Cal. Sec. 730). 


The new law is an amendment to -section 24 
of the bar act. It provides that 
“with the approval of the Supreme Court, and 
subject to the provisions of this act, the Board 
[of Governors] shall have power to constitute 
and appoint a committee of not more than 
seven members with power to examine ap- 
plicants and recommend to the Supreme 
Court for admission to practice law those who 
fulfill the requirements. Any person over the 
age of twenty-one years may apply to the 
Board for admission to practice law upon pre- 
sentation of satisfactory testimonials of his 
good moral character, together with  satis- 
factory proof that for at least three years he 
has diligently and in good faith studied law.” 

For a more extended article on this measure 
the reader is referred to the August number 
of the American Bar Association Journal, 
page 455, which tells of the earnest, but un- 
successful, efforts of the State Bar to prevent 
approval of the bill. The act is so loosely 
drafted as to make operation under it very 
difficult, but it appears to be explicit in wiping 
out the provisions of law theretofore existing 
which imposed definite, but limited, require- 
ments of legal education. Under this act a 
person can study law anywhere and in any 
manner so it be “diligent” and “in good faith.” 

It is of course impossible to forecast the 
future of bar admission requirements in 


California. That despair concerning the situa- 
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tion is untimely, however, is a safe conclusion, 
for the entire bar integration movement in 
that state has thrived and prospered on just 
such monkey-wrench throwing. There might 
have been no state bar in California at this 
time but for the good luck that the financial 
institutions of the state took occasion to tell 
the public all about the faults, real and im- 
aginary, of the legal profession in a cam- 
paign against an act which defined the unlaw- 
ful practice of the law, which act was up for 
a popular vote on referendum. It was this 
unexpected and unwarranted attack, leading 
to a defeat of the measure, that made the 
lawyers of the state realize that a strong, 
unitary bar was needed to alter public opinion 
by correcting such defects as existed and by 
defending the profession against unfounded 
charges. The integration movement was im- 
mensely stimulated by the reaction of lawyers 
to the campaign charges. 

But a second period of trial was impending. 
After securing passage of the bar bill there 
was sufficient spunk left in the opponents of 
a strong bar (among interested laymen) to 
prevent approval of the bill. The two years 
of delay thus imposed undoubtedly helped a 
great deal to “consolidate gains” and enable 
the bar to swing out strong with an almost 
perfected technique when the bill was finally 
re-enacted and approved. 

So it seems not too much to assume that the 
present untoward situation may prove no final 
loss, but only a temporary hurdle in the 
struggle to give effect to the best thought 
concerning improving the skill and the per- 
sonnel of the profession. 


When Is a Lawyer Not a Lawyer? 

The problem as to the status of the judge 
in California is intriguing. Since the deci- 
sion in the case involving the Los Angeles 
judge it is known that a judge is not a lawyer 
within the meaning of the State Bar act. Of 
course we must assume that a judge falls 
within the terms of the act when he leaves 
the bench and proposes to resume the prac- 
tice of law. Otherwise we have the absurdity 
of requiring him to enter the profession ab 
initio, with all the young applicants. 

The status of the judge in a state where 
the bar is organized as a unit by statute has 
probably received no attention to this time. 
There has been a universal disposition to con- 
sider judges as being only a special kind of 
lawyer throughout the history of bar or- 
ganizations. The American Bar Association 
has never made a distinction between judges 
and lawyers in the constitution and by-laws, 
nor in its choice of officers. The same is true 
of state bar associations. While a feeling 
that the bench should be aloof from bar as- 
sociations may have influenced individual 
choice of action in many instances, yet there 


appears to have been no occasion for the as- 
sertion or discussion of this position. Doubt- 
less some judges accepting invitations to join 
bar associations, have felt it to be appropri- 
ate to avoid participation in the association 
activities, but, on the other hand, there are 
numerous cases of judges who have been quite 
as active as other association members and 
have accepted offices in their associations. 

3eginning in 1913 some difference in the 
judiciary was recognized in the creation by 
the American Bar Association of a judicial 
conference, which for some years has been 
the Judicial Section, affording opportunity for 
judges to confer on subjects of special in- 
terest to the judiciary. But this has never 
prevented judges from exercising all the 
prerogatives of lawyer members. Some state 
associations have also created judicial sec- 
tions, the purpose apparently being to stimu- 
late attendance at meetings on the part of 
judges. 

That there was anything insidious in this 
cultivation of association with judges has not 
been suggested, owing doubtless to the fact 
that our judges, whether elected or appointed, 
are ‘accustomed to avoid the appearance of 
holding themselves above the bar. Compared 
with other ways of acquiring favor with the 
bench, the mingling of lawyers with judges 
at bar association meetings is as innocent as 
it is open. Occasional fulsome praise of a 
judge present at an open meeting is not likely 
to corrupt him in favor of his unsought 
friend. 

No approach to the solution of the problem 
in California is to be found in any other state 
having a unitary bar. We believe that in all 
of them the judiciary has been included and 
no cause for consideration of the subject has 
arisen. 

Since 1921 there has been a Judicial Section 
in the California State Bar Association, and 
its successor, the State Bar. At the second 
annual meeting of the State Bar, to be held 
October 10-12 at Del Monte, there will be 
the accustomed meeting of the Judicial Sec- 
tion. The judges will not be present as mem- 
bers of the State Bar, but it is presumed that 
many judges will attend the meeting and con- 
tribute to the solution of the organization 
problem at least as far as a modus vivendi. 

This Journal has often pointed to the need 
for mectings of judges and in some states 
these meetings have been held regularly, some- 
times in conjunction with the state bar asso- 
ciation, and sometimes independently. In 


some states the meetings are pursuant to 
statute. And in some states a meeting of the 


judiciary is effected by the judicial council 
act. 

When official meetings of judges are held 
there is such a volume of business which does 
not concern the practitioner that the time for 
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a single session, alloted by a bar association, 
is quite inadequate. At the unofficial gather- 
ings many of the things that judges need to 
confer on cannot be taken up because those 
present have no power to represent absent col- 
leagues or to bind them by conclusions. So 
it appears reasonable that if courts are to 
benefit by the association of judges that meet- 
ings should be official, if not obligatory, and 
should be held independently in order to afford 
sufficient time for deliberation and to avoid 
distractions. This does not mean that judges 
should not attend conventions of the bar. The 
public can well afford to have their courts 
closed for both purposes. 


Official Bar Has No Judicial Powers 

So much pioneer work is being transacted 
in connection with the operation of the bar 
act in California that it seems timely in this 
article to include recent decisions concerning 
the power of the State Bar to discipline its 
members. For this purpose we quote from 
the September, 1928, number of The State 
Bar Journal. 


That the State Bar Act does not invest the 
Board of Governors of The State Bar of Cali- 
fornia with judicial or even quasi-judicial powers 
in matters of discipline, but that the final power 
rests with the Supreme Court in matters of dis- 
barment, suspension and other disciplinary action, 
is held by the Supreme Court in a unanimous 
decision (78 Cal. Dec. 257) ordering the disbar- 
ment of Maud Stillwell Shattuck, of Los Angeles, 
on recommendation of the Board. 

The constitutionality of the State Bar Act was 
attacked in the petition for review of the Board’s 
action, but the court reiterated its previous rul- 
ings upholding the statute. The only point made 
in the petition that is worth considering, the court 
declares, is the contention that the Board is 
clothed with judicial powers and that the Legis- 
lature is without power to confer such powers 
because of the inhibition of section 1 of article 
III of the Constitution. 

As to this point, the court holds that the State 
Bar Act confers no such power. The final power 
is in the courts in such matters as indicated by 
the final sentence of section 26 of the act, which 
provides: 

Nothing in this act contained shall be con- 
strued as limiting or altering the powers of 
the courts of this State to disbar or discipline 
members of the bar as this power at present 
exists. 

In view of this, the court declares that 

any decision which the Board of Bar Gov- 

ernors may be empowered or minded to make 

in a proceeding pending before it is merely 
recommendatory in character and has no 


other or further finality in effecting the dis- 
barment, suspension or discipline of those 
persons who may be brought before said 
3oard for an alleged violation of the terms 
of the act and of the professional and ethical 
requirements set forth therein. 


Nature of “Review” Defined 


Concerning the “review” of orders of the Board 
of Governors provided for by section 26 of the 
State Bar Act and the court’s function thereunder, 
the Supreme Court says: 

The term “review” as used in this and cer- 
tain other portions of the act we do not un- 
derstand to bear the limited significance at- 
tributed to the “writ of review or certiorari” 
as the same is defined and the functions 
thereof stated in section 1067 et. seq. of the 
Code of Civil Procedure. To give it such 
limited meaning would result not only in 
narrowing the powers of this court to the 
single issue of jurisdiction in the Board to 
make such order, but would also be to con- 
sider said Board as being invested with judi- 
cial functions which, under the inhibition of 
section 1 of article III of the State Constitu- 
tion, the legislative department of the State 
government has no power to repose in such 
a Board. The review of the evidence, find- 
ings and conclusions of the Board of Bar 
Governors which this term contemplates con- 
sists, and should consist, in a reexamination 
by this court of the entire record of the pro- 
ceedings before said Board as these are re- 
quired to be kept and in due course trans- 
mitted to this court under the provisions of 
section 26 of the State Bar Act. 

Mrs. Shattuck was disbarred for failing to 
account for the funds of an estate of which she 
was executrix and from which post she had been 
removed for dilatory and neglectful conduct. 

This is the first contested disbarment matter 
to be decided by the Supreme Court and is of 
great importance as it removes the objection fre- 
quently voiced by members of the bar against the 
so-called “extra judicial” powers of the Board 
of Governors in disciplinary matters. 


In another decision (the case of Cedric W. 
Peterson, recommended for disbarment) the 
Supreme Court reduced the penalty to six 
months’ suspension. The State Bar Journal 
says of this decision: 


With regard to the contention that the evi- 
dence is insufficient to support the recom- 
mendation of disbarment, the Court states that 
it will treat the findings of the Board [of Gov- 
ernors] as special findings of an intermediary 
agency in order that its review may extend 
to a determination of the sufficiency of the 
facts and the findings to support the recom- 
mendations of the Board. 





The administration of justice is the concern of the whole community, but 
it is the special concern of the Bar. We are ministers of justice and no law- 
yer is worthy of any reputation in the profession, whatever his ability may be, 
if he does not regard himself first and last as a minister of justice in the com- 
munity in which he practices.—Charles E. Hughes. 





Where Litigants Pay Jurors’ Fees 


Mr. Jacob J. Lieberman, formerly of the 
Denver Bar, but now of the Los Angeles 
Bar, has been comparing the laws and prac- 
tices of Colorado and California in a series 
of articles published in “Dicta”, the journal 
of the Denver Bar Association. That a liti- 
gant in Los Angeles should be required to 
post $40 in order to obtain jury trial in a civ- 
il cause, and then, in case the case is not 
completed in one day post $24 additional each 
morning, will doubtless seem very surprising 
to most readers. One often hears the opinion 
that one who elects for jury trial should bear 
part of the added expenses, but we know of 
no other state in which the entire cost of the 
jury is borne by litigants. In the Chicago 
Municipal Court the jury fee is $12, regard- 
less of the time required for trial. 

Probably we should not say that in Cali- 
fornia the litigant pays the entire cost of the 
jury. He merely pays the jurors’ fees and 
the public still pays considerable money in 
summoning jurors and in maintaining all the 
machinery of justice for the longer time for 
trial which inevitably results from the use of 
a jury. We quote from Mr. Lieberman’s ar- 
ticle in “Dicta” for March, 1929. 


For some time past the jury system has been 
hanging in the balance. A considerable opin- 
ion is crystallizing in this country that the 
jury system should be put into the discard, 
and that this important institution of Magna 
Charta should be considered as superfluous in 
our modern jurisprudence. The age-old debate 
is being renewed as to the efficacy, as well as 
the advisability of the jury system. 

California still guarantees, by its constitu- 
tion, the right of trial by jury. In fact, the 
language of this constitution is, “The right of 
trial by jury shall be secured to all, and remain 
inviolate.’ How inviolate it is, and how all 
receive the benefit of it, is a matter for individ- 
ual conjecture, when one learns that before a 
litigant in a civil action can obtain a jury trial 
he must first deposit the fees of the jury, to- 
wit: the sum of $24.00, to cover the $2.00 for 
the first day which each juror is to serve, and 
more recently the presiding judge of Los An- 
geles County announced that the law requires 
mileage in addition to the fee; therefore a de- 
posit is now required of $40.00 before the case 
will be set for trial to a jury. This deposit 
must accompany the demand for the trial by 
jury which must be included in the so-called 
setting card, or notice of application for the 
setting of the cause for trial. If a jury is not 
asked for at this time it is determined to have 
been waived, and the parties litigant are not 
entitled to a trial by jury. No express waiver 
is required. 

When the case finally comes on for trial the 
deposit is used for the first day’s jury fees. 
On the morning of the second day of the trial 
the party who has demanded the jury must 
deposit an additional $24.00 before the trial can 
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proceed, and this money is paid out in cash to 
the jurors by the clerk at the rate of $2.00 each 
for that day, and in like manner on the morn- 
ing of each day’s renewal of the trial another 
$24.00 must be forthcoming before proceedings 
can be commenced for the day. What chances 
does a poor litigant, who does not come with- 
in the pauper class, stand in enforcing his con- 
stitutional right, “secured to all,” for a trial by 
jury? One can readily see that the result of a 
system of implied waivers of jury trials by 
failure to demand a jury at the time of the 
notice of setting, and an expensive process 
such as has just been outlined, is that the 
number of jury trials in California is being 
considerably reduced. 

Trial by jury, in other words, is being dis- 
couraged in California. Is this a sign of the 
tendency of the times? 


Colorado’s Jury of Six 


A former Colorado practitioner cannot help 
but make a comparison. Remembering that in 
justice courts in Colorado trials are had to a 
jury of three, and jury of six is the maximum, 
the extra three being called only upon demand 
of the party paying the extra fees, and that in 
the courts of record a jury of six is called upon 
the mere demand for a jury, whereas a special 
demand for the jury of twelve must be made, 
together with a payment of the additional fee 
entitling the party to the extra six jurors, one 
naturally contrasts this convenient system with 
the fixed rule in California, for juries of twelve 
in all courts. In California the litigants prac- 
tically pay the jurors direct, inasmuch as the 
clerk takes the cash out of the monies depos- 
ited by one of the litigants and directly pays 
each juror in court in the case in which he 
serves. In Colorado the juror receives his pay 
from the county and the jury fund is embel- 
lished by the litigant only out of the fixed 
fees paid for this purpose, instead of the actual 
amount paid to the jurors for the particular 
day’s attendance. In California, the county 
funds pay only for the criminal juries and for 
general attendance of jurors not sitting on a 
particular case. One of the vagaries of the 
system is the fact that a juror sitting in a crim- 
inal case receives $3.00 per diem, while the 
juror sitting in a civil case in the same build- 
ing receives $2.00 per diem. Sometimes a civil 
jury is drafted to sit in a department to which 
has been assigned for trial a criminal case, in 
order to relieve the congestion in the regular 
civil departments. The civil jurors in such 
case who are drafted to sit in the criminal trial 
become thus suddenly, and most fortunately, 
elevated from the $2.00 class to the $3.00 class. 


Present Law in California 
Since the last session of legislature the 
Calif. Civil Code, sec. 631, provides in sub- 
stance, that trial by jury may be waived by 
failing to deposit with the clerk ten days 
prior to the day set for trial, a sum equal to 
the amount of one day’s jury fees, or by fail- 
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ing to deposit promptly after the empanel- 
ment of a jury a sum equal to the mileage or 
transportation of the jury accrued up to that 
time, or by failing to deposit at the beginning 
of the second, and each succeeding day’s ses- 
sion, a sum equal to one day’s fees and mile- 


age or transportation. However the demand 
for a jury trial must still be made at the time 
the cause is first set, if set upon notice or 
stipulation, or within five days after notice of 
setting, if it be otherwise placed on the calen- 
dar. 





Side Lights on Jury Trial 


Importance of Patient Hearing 

Dean Wigmore’s impressive article on jury 
trial published in our April number resulted 
in a number of interesting letters, as was to 
have been expected. It appears that a good 
many readers had tired of current criticism 
of the jury and so especially appreciated an 
article which, taking the jury at its ideal best, 
made a powerful defense for it as a mode for 
administering civil justice. 

We print below one paragraph from one of 
these many letters: 

One further thought I would suggest: “To 
arrive at a just conclusion in a given law suit 
is important, but to give the appearance of 
patience and attention so that the loser may 
feel that he has had a fair hearing is equally 
important.” Otherwise the loser and_ his 
family and friends advertise the courts as 
tyrannical. A jury trial insures this charac- 
ter of patient hearing and confidence in 
results. The loser has a greater confidence in 
the judgment of the twelve. Also, too fre- 
quently, I fear, judges are inclined to appear 
(not necessarily so, but to appear so) short 
and impatient in the consideration of facts. 
It is especially so if the amount be small. 
But a small amount to a given litigant may be 
of the greatest importance, and to such a liti- 
gant (likely to be more or less ignorant and 
suspicious) all the more reason exists for an 
apparently patient hearing. As for the mat- 
ter of expense, or for that matter additional 
time, how can such be weighed in comparison 
with the advantages gained as a result of con- 
tinued respect and confidence in the courts.— 
Tarlton Morrow, Wichita Falls, Tex. 


Protect Jurors with Masks 

Chicago is a good place to study jury trial 
under its worst possible aspects. One never 
knows, if summoned to jury service, whether 
or not it may mean spending a number of 
weeks in confinement while a few more 
unfortunates (unfortunate if they are on the 
square) are accepted for service in a hard 
fought murder trial. It is hard to disagree 
with any juror who calls this mockery of jury 
procedure so farcical as to justify a deliber- 
ate disqualification. If the courts so stultify 
themselves as to make the chief punishment 
in criminal trials fall on patriotic jurors, is it 
not excusable for a juror to find that he has 
“formed an opinion’ ? 


Of late a new kind of deviltry has arisen in 
the Criminal Court of Cook County, for many 
jurors have received threats of serious injury 
to themselves or their families in case they 
vote for conviction. And undoubtedly there 
have been instances when these threats have 
been executed. This state of affairs explains 
the following communication printed in the 
Chicago Tribune: 

Chicago, Dec. 21—I agree with A. E. 
Walker, M. D., and believe that any juryman 


weighing evidence against the underworld 
criminals should not have his name and 


address published. This unnecessary publica- 
tion imperils the safety and even the lives of 
the families. This also applies to witnesses. 

Why not supply the juryman with a screen 
mask, one that is not uncomfortable nor 
insanitary? Give each man a number [tag 
him with it], and have him answer to the 
number, and not by name. Addresses never 
divulged. The names and addresses of jury- 
men could be held by the clerk of court, 
together with their call numbers. 

I am sure that if a practice like this was 
adopted there would be little trouble getting a 
panel of jurymen to try any case.—H. A. S. 


Rational Use of Jury in Ontario 

Many of us still hold the opinion that jury 
trial is well worth to the community what it 
costs the community; and that its cost buys 
what can be got in no other way. But it is 
only in seven types or classes of civil actions 
that there is a statutory, and therefore a still 
absolute, right to jury trial, viz., libel, slan- 


der, criminal conversation, seduction, false 
arrest, false imprisonment and malicious 
prosecution. Under our law the presiding 


judge (in the last named class of cases) shall 
determine the question of reasonable and 
probable cause—Hon. James P. MacGregor, 
K. C., of the Ontario Bar. 





Qualifications of an Advocate 
One of the successful, not to say brilliant, 
barristers of the past generation was Sir 
Frank Lockwood. In his “Memoirs and 
Reflections’ WHerbert Asquith thus com- 


mented, obviously with no intent to be caus- 
tic, on his colleague at the bar: 

“Without any pretension to being a lawyer 
in the technical sense, his overflowing fund of 
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humor, his readiness in retort, and his skill in 
cross-examination made him a favorite and 
highly successful advocate.” 

In our country the trial lawyer has no solic- 
itors, devils and juniors to assist him in a 
trial and if he tries cases which involve much 
law he has to be “a lawyer in the technical 
sense.” But there are many cases, including 
most criminal cases, in which a knowledge of 
the law is usually reserved for the appeal, if 
any, and personality is the one big asset in 
the trial. 





Justice at a Furious Pace 

Paraphrasing in effect the famous slogan, 
“Get the boys out of the trenches by Christ- 
mas,” Judge John M. O’Connor, presiding 
over the conspiracy trial of sixteen 20th ward 
politicians, used Armistice day in an effort to 
get twelve jurors, who have been helping 
fight a civic war, out of the jury box by 
Thanksgiving. 

Ordinarily the day would have been 
observed by closing of court, but because of 
the anxiety of the twelve jurors to be with 
their families and at their firesides again, 
Judge O’Connor decided to dispense with the 
holiday and hold court, thus bringing the 
close of the trial one day nearer. Several of 
the jurors, incidentally, have been locked up 
since Sept. 17, almost two months. Whether 
or not they will end their services by Thanks- 
giving is problematical, although Judge 
O’Connor has said that he will hasten pro- 
ceedings by holding night sessions in the near 
future—Chicago Evening Post. 


A Left-handed Tribute by Choate 

Nobody has paid the jury a more elegant 
tribute than Rufus Choate, nor one which i; 
more left-handed. ‘The Saxon word is pre- 
ferred here to “sinister.” In the eulogy 
quoted below he voices the satisfaction the 
trial lawyer feels in the drama of jury trial. 
It should be remembered, however, in justice 
to the great advocate, that he did not live to 
see jury trial perverted as it has been, nor to 
see it in its perverted form the principal 
obstacle to prompt justice. Mr. Choate said: 

“Let me say what I understand by a jury 
trial; that picturesque, dramatic and very 
human transaction, that arena on which has 
been fought the great battle of liberty against 
tyranny, of right against wrong, of suitor 
against suitor, that school which has always 
been open for the instruction and entertain- 
ment of the common people of England and 
America, that nursery, that common school of 
lawyers and judges, which has had five times 
more pupils than all the law schools and Inns 
of Court combined—for there are 90,000 law- 
yers in America of whom four-fifths probably 
never saw the inside of a law school. 


“It alone atones for and mitigates all the 
drudgery and painful labor of the rest of our 
professional work. Here alone we feel the 
real joy of the contest, that gaudium certa- 
minis which is the true inspiration of advoc- 
acy. Here alone arise those sudden and 
unexpected conflicts of reason, of wit, of 
nerve, with our adversaries, with the judge, 
with the witnesses; those constant surprises 
equal to the most startling in comedy or trag- 
edy. Here alone is our one entertainment in 
the confinement for life to hard labor to 
which our choice of profession has sentenced 
us, and here alone do the people enter into 
our labors and lend their countenance to our 
struggles and triumphs. Sorry indeed for 
our profession will be the day when this best 
and brightest and most delightful function, 
which calls into play the highest qualities of 
heart, of intellect, of will and of courage, 
shall cease to excite and to feed our ambition, 
our sympathy and our loyalty.” 


Save Jury Trial from Its Friends 

Does the jury need to be saved from its 
friends? In the days of monarchical tyr- 
anny, it is easily conceivable that this institu- 
tion was the greatest bulwark of the people’s 
rights; and today, when that particular dan- 
ger is past, it is a bulwark against the tyrann 
of law. Law in its nature must be a strict 
and rather iron-bound thing, else it would not 
be law at all, but anarchy. Fortunately, men 
are bigger and broader than their institutions, 
laws and doctrines; and the province of mak- 
ing exceptions to fit hard cases is particularly 
suitable for the jury, who can more easily 
perform that function than can a technically 
trained judge. 

For many years, and today in england and 
our own federal courts, the jury was an all- 
powerful trier of questions of fact, but under 
the supervision of an unbiased expert, the 
judge. The superintending power of the 
judge has disappeared in most states, and the 
one unprejudiced man of experience in the 
court room is absolutely disqualified from 
giving any help to the jury in their determi- 
nation of questions of fact. The judge has 
become little more than a timekeeper, and 
must, as one jurist remarked, learn to model 
his conduct on the meek and lowly oyster. 

It is indeed sometimes said that if the 
judge may comment on the evidence, he will 
exercise too great an influence on the minds 
of jurymen; but such a statement is calcu- 
lated to provoke a_ smile from those 
acquainted with our democratic fellow-citi- 
zens. Bowing two low to expert opinion is 
not a fault of Americans. 

Unless a sincere effort is made to make the 
jury more efficient, its existence may well be 
endangered.—John H. Lewis, Pres., N. D. 
Bar Assn. 








Justice in British Columbia 


Tried and Proven Principles of Judicature Yield Success— 
Corporal Punishment Relied on in Certain Cases— 
Rights of Despised Foreigner Protected 


American lawyers have learned a great 
deal concerning courts and procedure in Eng- 


land in the last few years. The success of 
English judicature in both civil and criminal 
jurisdiction is undoubtedly the very founda- 
tion of government. [or people are likely to 
cavil at the work of their legislatures every- 
where, and the English are no exceptions to 
the rule. But there is only confidence in the 
working of their judicial system and commen- 
dation for its accomplishments among folk of 
all degrees. We have learned that this suc- 
cess is a comparatively modern thing for it 
was not until after the courts had been given 
self-governing powers, and consequently full 
responsibility for results, that the criticism of 
many generations turned gradually to the 
present marked appreciation. Before the uni- 
fication of courts in the seventies there was 
the keenest dissatisfaction with judicial 
affairs, notwithstanding the fact that there 
was an appointive judiciary and a highly 
selected bar. 

Perhaps in view of the success of the Eng- 
lish mode of organizing courts and the proce- 
dure these courts have evolved in overseas 
dominions and provinces of all kinds in four 
continents and adjacent islands we are unwise 
in asserting that the ”English system” would 
not work in our country. This point will not 
be pressed, for the intention of this article is 
to point out that one need not cross the 
Atlantic to observe a system substantially like 
the English system at work under conditions 
very similar to those prevailing in most of 
our states. In all the Canadian provinces 
there is aglherence to the English principles 
of court unification, rule-making powers, bar 
integration and life tenure for appointed 
judges, which we take to be the main factors 
in success. But the conditions under which 
the courts operate, so far as social and indus- 
trial affairs go, are very like those in the 
States. It should be observed also that the 
hard and fast division of the legal profession 
into solicitors and barristers—the thing which 
goes against the grain of our lawyers more 
than anything else, is virtually unknown in 
Canada. To be sure they speak of a lawyer 
as a barrister, but he performs the same wide 
range of work as the lawyer on our side of 
the line. 

Canada has no such double system of 
courts as exists in the United States with its 
federal and state courts. The courts are 
maintained by the provinces but the judges 
are appointed by the Dominion government at 


Ottawa. Of course they are appointed to 
serve in the courts of the province in which 
they have practiced for there is considerable 
divergence of law between the provinces, as 
well as other good reasons for this. 

The law of crimes is laid down by the 
Dominion parliament; like our country there 
is one common law (except in Quebec); but 
the civil procedure is local to each province. 
From the appellate courts of every province 
there is an appeal in certain cases to the 
Dominion Supreme Court in Ottawa, and 
from that to the court of last resort for the 
British Commonwealth of Nations—the 
Privy Council. 

Probably the visiting lawyer from our side 
will find most to interest him in the Ontario 
courts, and especially those sitting in 
Toronto, which closely resembles our cities of 
half a million population. It was in Ontario 
that the more typical features of Canadian 
judicature developed and Ontario largely 
shaped the character of judicial institutions 
in Manitoba, Saskatchewan, Alberta and Brit- 
ish Columbia, through the migration west- 
ward of Ontario lawyers at a time subsequent 
to the adoption to a substantial degree, in 
Ontario, of the English rules of civil proce- 
dure. 

Rule-making in British Columbia 

But lest one offend the bench and bar of 
British Columbia it is wise to say that this 
province was a staunch self-governing com- 
munity long before its union with Canada in 
1871. And one observes some divergence 
from the Ontario system still in the western 
outpost. The rule-making power, for 
instance, still remains in parliament in Brit- 
ish Columbia. But if this fact be taken too 
literally we make a great mistake. In fact 
the situation is one characteristic of British 
political genius, for the rule-making power is 
nominally in parliament, but actually is some- 
where else. It is best understood by observ- 
ing how it works. Suppose there is a desire 
on the part of somebody to enact, or alter, 
some rule of procedure. One_ invariable 
method obtains. The interest of the benchers 
is first secured. The benchers constitute the 
governing board of the bar, which is a self- 
governing, inclusive, political corporation. 
Well, if the benchers look upon the proposi- 
tion with favor, they appoint a committee to 
draft the new rule. They then pass upon the 


work of the committee, and if it is approved 
they transmit the draft rule to the judges, and 
if again approved, the judges send it to the 





AMERICAN JUDICATURE SOCIETY 85 


attorney general of the province. This wor- 
thy introduces a bill in parliament and the bill 
is. promptly adopted. After approval by the 
benchers and judges the rest is automatic. 
We may add that the initial impulse may arise 
among the judges, who will suggest the need 
for a rule to the benchers, and then permit 
the reader to say for himself who exercises 
the rule-making power in this province. 

The judges and lawyers will tell you that 
their procedure is virtually the same as that 
of England, and so it is, with modifications to 
meet local conditions, and that enables them 
to rely on decisions on procedural law first 
made in the mother country. 

Bar Governs Itself 

The Law Society of British Columbia was 
incorporated (to use their term) by public 
statute in 1884, c. 18. Its membership com- 
prises all those who are called to the Bar of 
the Province, and all who are admitted as 
solicitors of the Supreme Court of the Prov- 
ince as long as their names remain on the 
books of the Society in good standing. The 
Bar is governed by twelve Benchers, who are 
elected every two years, and in addition the 
attorney general and any retired judges of 
the Supreme Court are Benchers ex officio. 
The Society had a membership of 596 in the 
year 1928. 

One gets to be a lawyer in British Colum- 
bia by being an articled clerk for five years. 
This affords so much practical experience in 
the law that the product of the system is in 
no need of law office training after admission. 
It is not so good on the academic side, despite 
the fact that the Law Society, as the bar is 
called, maintains a part time law school with 
salaried instructors which all articled clerks 
are required to attend. The study hours 
begin at five o'clock. The reason for not 
having a more thorough law school lies in the 
fact that in a province of a little more than 
half a million there are not enough students 
to make it financially possible. 

But a good many of the practitioners are 
graduates of the more complete law school 
maintained by the Law Society of Upper 
Canada in Osgoode Hall, Toronto. At the 
present time the British Columbia bar pro- 
tects itself against the tendency toward a 
western drift by imposing a fee of $500 on 
lawyers asking for admission from other 
provinces. This is done to protect their own 
school from competition and also to prevent a 
flooding of the province with lawyers 
attracted by its salubrious climate. And the 
applicant from another province must also 
pass an examination on local law. It will be 

- seen that the fee and the examination consti- 
tute the differential because no applicant, 
after devoting five years to his legal educa- 
tion in Toronto, will become an articled clerk 
in British Columbia for another five years. 


A few applicants go to London to study law 
and be admitted to practice, and they have to 
pay a fee of $1,000 and pass an examination 
on local law to be admitted. All members of 
the Law Society pay annual fees of $30. 
The Law Society maintains excellent law 
libraries in Victoria and Vancouver, with 
librarians and lesser ones in the other judicial 
districts of the province. On the occasion of 
his visit to Vancouver the editor was told by 
several judges and lawyers that the present 
requirement of a high school education for 
clerks »would be raised before long to the 
requirement of a college degree. Not only 
are there enough lawyers at present in the 
province, but there is a feeling that the less 
able and responsible element in the bar is 
identical with the less cultured. The fact that 
there is a frank and conscious recognition of 
the evil of overcrowding at the bar and the 
power to apply a remedy illustrates the prac- 
tical nature of control in an integrated bar. 


A Simple System of Courts 

As in our western states, there was a time 
in this province when the judges on circuit 
convened occasionally to form an appellate 
court. But for some time there has been a 
separate Court of Appeal of five members. 
The trial court is still known as the Supreme 
Court and it has at this time seven judges 
who hold terms twice a year in the twelve 
districts. Since they reside in the only two 
large cities, Victoria and Vancouver, their 
courts for these two districts are virtually 
always available for non-jury matters. 

The city of Vancouver has a population of 
about 125,000. Its judicial system is ade- 
quate, which means that there are enough 
judges so there is never occasion for hurry, 
and never an excuse for delay. 

The County Court judges are also 
appointed by the Dominion government, the 
Minister of Justice making the recommenda- 
tion, as is the case with the Supreme Court 
and Court of Appeal judges. They have a 
civil jurisdiction to $1,000 and there is at 
least one such judge in every district. Van- 
couver has three, and also one stipendiary, or 
salaried, magistrate and one deputy magis- 
trate. 

The inferior criminal jurisdiction vests in 
magistrates and deputy magistrates who are 
appointed by the attorney general of the 
province. An interesting feature of the mag- 
istrates’ courts is that they have the benefit of 
official stenographers, something unknown in 
our country. 

The judges of the Court of Appeal and the 
Supreme Court receive salaries of $9,000, 
except the chief justices, who are paid $10,- 
000. County Court judges receive $5,000. It 
is a very great honor to be a judge, the work 
is not oppressive, but on the contrary very 
agreeable, and with life tenure and freedom 
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from political worries the salaries are suffi- 
cient to command high talent. 

There is an almost universal feeling in our 
country that the power to appoint judges 
must mean the selection of political favorites 
and that life tenure must mean an arrogant 
demeanor. This is a matter not to be 
resolved by argument. Fortunately there are 
examples to be studied, in several of our older 
states, and also in Canada, where no other 
system has ever been followed or even seri- 
ously proposed. 

It should be observed that the appointment 
of a judge in British Columbia, for instance, 
is something that happens only rarely. It is 
vastly different in this respect from one of 
our states of equal size with four or six year 
terms, where judges are seldom free from 
worry about their careers and the public is 
called upon to make selections frequently. 
Of course, back of the machinery for selec- 
tion lies public opinion, which the party in 
power must satisfy. The public then, without 
being called upon to do what it is incompe- 
tent to do, nevertheless plays a profound part 
in the function. 

The highest law officer in the Dominion, a 
member of the governing cabinet, makes the 
recommendation, and to strengthen his party 
with the voters of all parties, he endeavors to 
select an outstanding candidate for the office 
of judge. Naturally this means the selection 
of a lawyer who has been conspicuous in 
practice, who has’ succeeded and _ has 
impressed the minds of his colleagues with 
his ability and integrity. Such lawyers are 
industrious men, and as such they are not 
likely to become slothful as judges. They 
are primarily men who have fought their 
way up, for no amount of money or influence 
can give a lawyer professional success. They 
do not have to learn manners or law after 
taking the oath of office. They have acquired 
straightforward ways of thinking and acting 
and they find no difficulties in pursuing these 
habits on the bench. They do not have to 
present a “front.” Their dignity lies in their 
attachment to the most serious work that can 
be performed. They impress you, whether on 
or off the bench, as “human” in the best 
meaning of that word. 

The administrative side of the judicial sys- 
tem is worked out in a thorough and economi- 
cal manner, with absolutely no reference to 
political expediency. There is an Inspector 
of Legal Offices who supervises the court 
offices throughout the province, thus obtain- 
ing uniformity of methods. [ach district has 
a registrar, under the registrar of the prov- 
ince, who personally officiates in the Victoria 
district. The economy of a closely knit sys- 
tem is observed in the fact that the district 
registrar of the Supreme Court in Vancouver 
is also registrar of the county courts and reg- 





OF THE 


istrar of the Court of Appeal in his district. 
Likewise is he deputy registrar of the Admi- 
ralty Court. He has a staff of eighteen 
assistants. The registrars are appointed by 
the attorney general and are removable at 
this officer’s will. But politics has no place in 
the judicial branch and the power to supplant 
a registrar serves only to promote faithful 
service and the avoidance of partisan politics, 
while the office of attorney general goes now 
to one party, and again to another. 

The Admiralty Court is a branch of the 
Dominion Exchequer Court, whose judge 
resides in Ottawa, and goes on circuit 
throughout the provinces about once a year. 

One of the problems of the Canadian judi- 
ciary lies in the proximity of their country to 
the lawless United States. Not only do they 
have to contend with careless criminals who 
do not realize the difference between the 
administration of criminal law in the two 
nations, but they also are adversely affected 
by the intangible influence of the press and 
other modern institutions. This is not wholly 
a disadvantage, however, since it stirs the off- 
cers of the law to study conditions in the 
States and plan to cope with untoward symp- 
toms promptly. 


Use of the Lash 

Chief Justice Hunter of the Supreme 
Court, like his colleagues, tries criminal cases 
as well as civil, and says that he sentences 
every convicted hold-up man to the lash. 
The law permits two whippings to be imposed 
in a sentence for crimes of violence, with a 
period between. The second one is ordinarily 
conditioned upon behavior in prison and it is 
easy to see that this tames the prisoner. An 
authority on crime and punishment in West- 
ern Canada has declared that he has never 
known of a man who has been whipped 
becoming twice convicted of a crime which 
carries this punishment. A physician is pres- 
ent when a prisoner is flogged. The first 
whipping is always imposed at the beginning 
of the term. 

The Chief Justice also advocates a law lim- 
iting body arms to those having barrels at 
least fourteen inches long. And he would 
like to have posters displayed at strategic 
points warning criminals of the penalty they 
will pay if convicted. 

In support of this theory of punishment the 
writer is moved to say that corporal punish- 
ment is the only kind of punishment that the 
typical ruffian is capable of appreciating. 
Our dogma of reformation through imprison- 
ment has blinded us to the simple facts of the 
case. But we cannot assume to impose the 
whip until we shall have provided officers to 
execute the courts’ orders who can be relied 
upon to obey implicitly. With our short 


term, political office holders, many of them 
only by luck in the position of warders 
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instead of being prisoners, the power to whip 
would be employed to take bribes or to wreak 
vengeance. 

All Western Canada has benefited from 
the Royal Mounted Police, a military body of 
special education, whose work in some prov- 
inces is gradually being taken over by equally 
efficient provincial police. In the enforce- 
ment of criminal law this ground work of 
protection and apprehension is of the utmost 
importance. Of late many of the worst crim- 
inals in Pacific Coast states have been appre- 
hended in Canada and brought to justice 
through extradition. 


Where Law Is Supreme 

To illustrate the character of what in this 
far community of British Columbia, peopled 
with emigrants from England and Scotland, 
is essentially British justice, the writer should 
tell of the one criminal trial which he 
chanced to observe in Vancouver. In a 
boarding house for laborers, a few weeks 
before, a young Japanese had remained in the 
house one morning, and had slain the mistress 
and her five year old child. He had slashed 
the bodies with the fury of a demon. 

Now the Japs are not much admired in 
3ritish Columbia. They do not assimilate. 
They underbid other labor. They breed rap- 
idly. The question was, when the crown 
prosecutor had made his opening statement, 
what a local court and jury would do with the 
case of a despised criminal who had no 
excuse for the most revolting crime imagin- 
able. The newspapers had fully informed the 
public of the horror of the crime. 

The statement was brief and the prosecutor 
came quickly to his essential information. 
“You will observe, gentlemen, with your own 
eyes, that there is something different about 
this prisoner. He is not a normal person. 
The crown will introduce testimony to make 
this clear to you.” I saw in the prisoner a 
stolid person who might be anywhere from 
twenty to thirty years of age and noted that 
he sat as rigid as a statue, his eyes fixed on 
the floor to the left of his chair. Not once 
through the entire hearing did he vary his 
expression, his posture, or the point of visual 
concentration. Soon I saw that he was of the 
not uncommon katatonic type. 

The prosecutor made a thorough proof of 
the facts of the case by the best witnesses and 
the testimony of a surveyor who had meas- 
ured the premises in detail. Then he put two 
doctors on the stand. Each testified to hav- 
ing examined the defendant and _ having 
found him to be afflicted with dementia prae- 


cox with katatonia. He was also of low 
intelligence. This is the type of the brutal 
criminal. 


The judge, busy with his notes, showed evi- 
dence of great concern the moment the first 


alienist had given his opinion. He questioned 
both of them as to the nature of the disorder 
and was assured that it was incurable. He 
then said, in substance: 

“The court has had no knowledge of the 
facts in this case. We have a statute which 
makes it unnecessary to try such a case as 
this. This defendant could be taken care of 
under that law without a trial in court. , 
sut the court will permit the prosecutor to 
proceed,” 

And so to the conclusion of the state’s case. 
The defense counsel had no evidence to offer. 
He had only a few questions in cross-exami- 
nation. His remarks to the jury were brief 
and rather perfunctory. He avoided the mis- 
take of trying to arouse sympathy for his cli- 
ent, and so making himself ridiculous. 

The prosecutor had reviewed the evidence 
briefly but without suggesting the nature of 
the verdict to the jury. That he could leave 
to the judge. 

The court took but little time to sum up the 
testimony aside from the proof of insanity. 
Nor did he dwell long on that, or indicate 
directly what verdict should be rendered. 
But he said in the most impressive way pos- 
sible: 

“This matter could have been dealt with 
under an act which would place the defendant 
under permanent restraint, in view of his 
condition of mind. I could even now dismiss 
this case and allow the officers to proceed 
under the statute.” 

And again, finally, the same words were 
repeated, and followed by this solemn adjura- 
tion: 
ae And I would now take this case 
from the jury, gentlemen, if I felt any doubt 
as to what your verdict would be.” 

And so the jury was conducted from the 
court room. Silence prevailed for nearly ten 
minutes. The jury returned. The verdict 
was in accord with the court’s rather ellipti- 
cal instructions—not guilty by 
insanity. There was to be no 
through pretended process of law. 

We do not know what impression this 
account will make on the mind of the reader. 
It is presented in part to balance any feeling 
that the use of the whip as punishment 
bespeaks a cruel or primitive type of penol 
ogy. In this case science and law prevailed 
through the proper functioning of a court of 
law. <As long as the law forbids the execu- 
tion of a person of irresponsible mind the 
high duty of its ministers is to vindicate the 
law, and not yield to the public’s instinctive 
demand for vengeance. Where the legal 
rights of the most despised and hated are 
meticulously protected there the courts fune 
tion in the highest measure of human attain- 
ment and are a glory to the nation that pos- 
sesses them. 


reason of 
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California Needs Rule-Making Power 


Creation of Judicial Council and Self-Governing Bar Provides State 
with Two-thirds of the Machinery Required for Judiciary, 
Says Hugh Henry Brown 


The editor has permission to publish a com- 
munication written during the past summer by 
Mr. Hugh Henry Brown, Chairman of the 
Committee on Rule-Making Power of the 
California State Bar to Judge Harve L. Mel- 
ton, leader of the judicial council movement 
in Oklahoma. It summarizes so well the ex- 
perience following the creation of needed ma- 
chinery in the field of judicature in the writ- 
er’s state that it deserves reading throughout 
the country. The distinguished writer’s sug- 
gestions as to the ultimate place of the judicial 
council in a state system and the nature of 
the office of chairman of the council, are 
especially timely and interesting. 


Honorable Harve L. Melton, ete. 


Your campaign in Oklahoma, for a judicial 
council invested with the rule-making power, 
interests me very much. I can understand 
how the political angle multiplied your diffi- 
culties and defeated your efforts for the time 
being [Legislative Session of 1929]. The im- 
peachment of your governor and three judges 
was enough to put flat tires under any cam- 
paign prosecuted on behalf of enlarged powers 
in the judicial department. 


Aside from the political aspect, the Okla- 
homa and California campaigns have had one 
or two points in common. The original draft, 
creating the California Judicial Council, in- 
cluded a provision for the investituré of the 
full rule-making power in the Judicial Coun- 
cil. A majority of the legislature favored the 
provision. There was no disposition on the 
part of the legislature to retain the power. 
Legislatures, in past years, had surrendered, 
from time to time, segments of the rule-mak- 
ing power, to various regulatory commissions 
with good results. Nevertheless, a minority 
coterie in the senate was hostile to the sur- 
render of the power; and their hostility pre- 
cipitated a tactical situation which threatened 
to defer for two years the enactment of the 
measure, unless we consented to eliminate the 
rule-making power provision. In that situa- 
tion, we decided to eliminate the provision. 


Even without the rule-making power, the 
Judicial Council has been, these past three 
years, immensely worth while. It began to 
function January 1, 1927. The bar, the press 
and the people have come, in the interim, to 
recognize it as one of the most beneficent 
agencies in the state government. 


Fortunate in Personnel 

In the first place, Chief Justice Waste, head 
of the Council, was fortunate in his selection 
of the Council’s personnel. The personnel is 
a cross-cut of all our courts: the Supreme 
Court, the intermediate Court of Appeals, the 
court of first instance and the Justices’ Court, 
the latter being represented by one member 
on the Council. These men are an effective 
lot. They function like an up-to-date cor- 
porate board of directors. They are moving 
diligently and constantly in the direction of 
modernizing the machinery of the courts in 
this state, and, in so doing, are releasing the 
courts from current curbstone criticism. In 
fact, one seldom hears an informed or 
thoughtful Californian cuss the courts of this 
state any more. ‘That, alone, is a social asset 
whose value is beyond money measurement. 

Concretely, the Council has relaxed the con- 
gestion of the calendars in the two metro- 
politan areas, Los Angeles and San Francisco. 
In April, 1926, I had a case ready for trial 
in Los Angeles. The earliest trial date I 
could get was September, 1927. The courts 
were running sixteen to eighteen months be- 
hind. Today a case can be tried in Los 
Angeles within 90 days after it has been set; 
possibly less. Emergency cases can be taken 
care of with practically no delay at all. 

The Judicial Council is constantly marshal- 
ling the statistical data of the judicial plants 
throughout the state, bringing to light a 
wealth of illuminating data not heretofore 
available. 

The Judicial Council is constantly surveying 
the condition of the courts with a view to 
improving the administration of justice 
through the enactment of new adjective law 
or the amendment of the old. The Judicial 
Council went before the last legislature with 
a program of proposed legislation, along said 
lines, and the legislature enacted most of it. 

Perhaps I should give you this further bit 
of the California picture: a bill was intro- 
duced in the last legislature to abolish the 
Judicial Council. It was known as the 
“Adams bill.” It is said to have been inspired 
by certain persons who were hostile to the 
“speed up” characteristics of the Council’s 
operations. Persons who had been accustomed 
to do the same old thing in the same old way 
for 25 years were not enthusiastic when told 
to “speed up and co-operate.” So the Adams 
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bill. merely represented a personal interest; 
it did not in the least degree represent public 
sentiment. The bill was overwhelmingly de- 
feated. 


Bench and Bar Have Leadership 

Judge Keaton of Oklahoma City was here 
recently. I have known him many years in 
the American Bar Association. He was in- 
vestigating the machinery of the California 
self-governing bar. We have been function- 
ing on this statutory basis for upwards of two 
years. Our experience has been pretty much 
all to the good. There has been some weep- 
ing and wailing and gnashing of teeth and a 
considerable host of the brethren have been 
whipped outside the gates, but the House is 
now much cleaner and its name is less suspect. 
Our experience of the past two years has 
shown that a brigaded bar, conjunctively with 
a Judicial Council—both vested with ample 
statutory power and authority—brings to the 
surface the fine resources of the legal pro- 
fession, and demonstrates that within their 
own ranks the bench and bar have all the 
leadership—and the only leadership—that is 
necessary to work out the vexing problems 
involved in the administration of justice. The 
British reforms of the 70’s were hammered 
through under the leadership of laymen, many 
barristers and judges resisting to the end; 
Lord Eldon protesting with his last gasp 
against the principles subsequently embodied 
in the Judicature Acts. Things are not going 
that way in California, nor in other states 
where these two great modern jural agencies 
—the Judicial Council and the self-governing 
bar—are now operative. In these forward- 
looking states the legal profession is recogniz- 
ing the fact that responsibility rests at our 
own fireside and that we must work out our 
own problems under our own rooftree. It is 
only a question of time until your Oklahoma 
bar will find itself passing through the same 
experience that we have had in California. 
The fact of present significance and encour- 
agement is that you and Keaton and your co- 
workers have set your faces in that direction 
in spite of the temporary setbacks, consequent 
upon the hostile atmosphere incident to a 
season of executive and judicial impeach- 
ments. 

As you are aware, it is the consensus of 
opinion of the American Bar Association that 
if the problems of the legal profession in the 
United States are to be worked out by our 
own craft, then the solutions must come prin- 
cipally through the instrumentality of the 
Judicial Council, the self-governing bar and 
the restoration of the rule-making power. 
California has not yet put on the whole 
armor. California is only two-thirds equipped. 

It is the opinion of our Committee that no 


concerted effort should be made to effect the 
restoration of the rule-making power until our 
bar is good and ready for it. We are figuring 
on a minimum campaign of two years, with a 
likelihood that it will be four years; and 
possibly longer. Sooner or later the change 
is bound to come. It will be worth all it 
costs in time and labor, even though Cali- 
fornia’s present adjective jurisprudence is the 
best of all of the code states. 


Who Should Make Rules? 


In the event the California Legislature does 
surrender the rule-making power, where should 
the power be lodged? Our committee has 
formulated no definite opinion. At the moment 
we are sending a questionnaire on that propo- 
sition to the members of the several County 
Sections on Civil Procedure throughout the 
state. The nub of the questionnaire is this: 


In the event the California Legislature sur- 
renders the Rule-Making Power, where should 
the power be lodged: 

(a) In the Supreme Court of California? 

(b) In the California Judicial Council? 

(c) In the Board of Governors of California 
State Bart 

(d) In a Rule-Making Committee composed 
partly of judges and partly of practicing 
lawyers? 

(e) In a Rule-Making Committee whose per- 
sonnel is constituted otherwise than 
specified in (a), (b), (c) and (d) supra, 
and if so, how should it be constituted? 


Agreeable to your suggestion, I wish very 
much that you would send me a copy of the 
Oklahoma bill. I surmise it makes your chief 
justice chairman of the Council. We did the 
same thing in California. It seems the log- 
ical thing to do. But I have always felt that 
such an arrangement converts the office of the 
chief justice into a back-breaking, man-killing 
job. Sooner or later I think we shall create 
a new office—call it “minister of justice,” or 
something like that—a ministerial office to 
take over the duties and responsibilities of the 
chairmanship of the Council, just as the better 
corporate practice makes one man “president” 
and another man “chairman of the board.” 


I am happy to have had an opportunity to 
exchange views with you on these matters, 
particularly in view of the fact that the ex- 
perience of Oklahoma and California, though 
divergent in some respects, has much ground 
in common. Many lawyers in California will 
follow, with lively interest, the efforts of the 
Oklahoma bar and with the hope that another 
biennium may find your primary objective ac- 
complished. The states are coming to it in 
increasing numbers. 

Faithfully, 
Hugh Henry Brown. 








Massachusetts Reform Policy Defended 


[“Judiciary treated like a stepchild” was the 
title to an editorial in the June number of this 


Journal. It referred to an article in the Mass- 
achusetts Law Quarterly by Mr. Dunbar F. 
Carpenter, concerning the failure of the Massa- 
chusetts legislature to enact a large share of 
the bills drafted by the Judicial Council, and 
ventured the opinion that the friends of prog- 
ress in that state would do well to agitate for 
rule-making power as a source of relief from 
legislative'inertia In reply to this article Mr. 
Carpenter has sent the following communica- 
tion.—Editor. ] 

In your issue for June, you refer to an 
article by me in the Massachusetts Law Quar- 
terly for August, 1928. My statement that 
the Massachusetts legislature had enacted 
only ten of the bills recommended by our 
Judicial Council was correct at that time. 
The 1929 session, however, happened to be 
more sympathetic, due doubtless to the intelli- 
gent leadership of the Senate and House 
Chairmen of the Judiciary Committees. The 
legislature in 1929 adopted no less than ten 
of the bills proposed by the Judicial Council. 
See Massachusetts Law Quarterly for May, 
1929. 

Three of these new acts are of major im- 
portance, viz.: 

C.172, Expediting the collection of debts. 

C. 185, Allowing a defendant in a criminal case, 
other than capital, to elect trial by court instead 
of by jury. 

C. 186, Extending the rule-making power of the 
Supreme Judicial and Superior Courts to include 
the interpretation of written instruments without 
other relief. 

This act allows the courts to adopt rules for 
a declaratory judgment regarding written in- 
struments. You will observe that in this act 
the legislature grants to the two courts the 
rule-making power on this particular subject. 

The Joint Judiciary Committee also reported 
favorably two other recommendations of the 
Council; one to impose a $15 fee for claim 
of jury trial, the other to provide for prompt 
disposition of petty offenses under motor ve- 
hicle laws without a criminal record, but 
these failed of passage 

The results this year were distinctly encour- 
aging. 

I venture to touch for a moment upon your 
editorial “Judiciary Treated Like a Stepchild.” 

While the policy you advocate is doubtless 
correct as an abstract proposition, there re- 
mains a lingering doubt as to whether giving 
the courts full rule-making power forthwith 
would work well in practice. 

I. The Massachusetts courts have been fet- 
tered so long that it is doubtful whether they 
would use the rule-making power to any sub- 
stantial extent 


(a) The judges, immersed in their daily 
grind, and accustomed to things as they are, 
are not likely to move of their own accord. 

It eccurs to me that it would not be easy 
to bring pressure upon the judges. A lawyer, 
no matter how much interested in the reform 
of procedure would be reluctant to press his 
views, uninvited, upon the judges, whereas 
he can with all propriety agitate before the 
proper committee of the legislature, and seek 
to enlist the support of the press for his 
measure. Healthful agitation is educative. 

Is it quite safe to assume that a body of 
judges invested with rule-making power would 
inevitably make changes in procedure of any 
substantial import? 

(b) The bar is highly conservative, and 
shows no great eagerness for changes of any 
character. 


II. Our Judicial Council, now only in its 
fifth year, is still looked upon as a somewhat 
experimental piece of machinery It is dis- 
tinctly in the pioneering stage. So long as 
the legislature is here to see that the Council 
does not go too far astray, it can exist, and 
in all probability gain in authority from year 
to year. It would, I fear, cripple the Council, 
and possibly result in its abolition, if the rule- 
making power were turned over to it. 

III. Possibly the surest way of making 
haste is to proceed as we are doing in this 
Commonwealth, testing the wisdom and e2p- 
ability of the Judicial Council, persuading the 
legislature gradually to liberalize procedure, 
and to bestow, in small doses rule-making 
power upon the courts. 

All this takes time; progress is uneven; a 
forward looking judiciary committee of the 
legislature, such as we had this year will speed 
the process; a reactionary one will put on the 
brakes. 

My own feeling is that until the bar itself 
awakes in a larger degree to the desirability 
of eliminating waste of time, strength, and 
money, a judicial council will function most 
effectively when the legislature supervises it. 

I do not contend that this is the ideal state 
of affairs, but, only that under present condi- 
tions, it is probably the most effective and 
the one most likely with the progress of the 
years, to persuade the legislature to devolve 
upon the courts rule-making authority, to edu- 
cate the judges to make use of that authority 
when it is finally fully put in their hands, 
and both to quiet the fears of the profession 
itself as to the danger of procedural reform 
and also to educate it to the desirability thereof 
from the practical end of increasing the earn- 
ing power of the bar. 

It is at least arguable that gradual emanci- 
pation is likely to have better and more per- 
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manent results than an immediate bestowal 
upon the courts of a power, which they either 
may not exercise at all, or may exercise so 
radically as to upset the traditions and habits 
of the bar. 

Yours very truly, 


Dunbar F. Carpenter. 


Editor’s Note 

Mr. Carpenter’s information and opinions 
are highly appreciated. It would appear that 
while Massachusetts can serve as a model to 
other states in many respects, still it is not at 
the present time to be rated as a progressive 
state in the sense that Wisconsin, Kansas and 
California are, to name a few examples. 

Our correspondent could have said that a 
considerable share of the measures recom- 
mended to the legislature by the Massachusetts 
Judicial Council could not be made effective 
through court rules, as they do not fall within 
the category of procedure. This is true of 
the work of all judicial councils. They will 
all have to rely more or less upon legislative 
action That being so it is essential that the 
councils receive the support of the bar, the 
press and the public. 

We concur in the statement that judicial 
councils are pioneering. That will be the case 
for a number of years In Massachusetts the 
council has completed four years of earnest 
work Without this work probably none of 
the acts now in effect would have been passed 
at all. And even though some never receive 
legislative approval they will prove of value 
to councils in other states. . 

It is to be hoped, not only that the drafts 
of the Judicial Council will be adopted in 
Massachusetts, but also that adherence to the 
principle of permitting the judiciary to reg- 
ulate strictly procedural matters will be stim- 
ulated. This should be possible without creat- 
ing ill will among legislators. “Small doses” 
of rule-making power should be administered 
as frequently as possible. 

Mr. Carpenter asks this pertinent question: 
“Ts it quite safe to assume that a body of 
judges invested with rule-making power would 
inevitably make changes in procedure of any 
substantial import ?” 

The answer must be that such an assump- 
tion is not a safe one. We can say with 
assurance that supreme courts having the 
power to regulate procedure will not “tinker” 
with the rules or make arbitrary or casual 
changes. We cannot say that they will do 
anything, for there are proofs that judicial 
inertia in respect to this work may be quite 
equal to legislative inertia. We observe that 
supreme courts have little time to devote to 
anything off the docket. We are learning 
that a reason for judicial inertia lies in one 
of Mr Carpenter’s own statements: “A law- 
yer, no matter how much interested in the re- 


form of procedure would be reluctant to press 
his views, uninvited upon the judges . . .” 

For these reasons the proponents of rule- 
making authority are coming more and more 
to accept the counsels of Professor Sunder- 
land and Dean Pound, who say that some- 
thing more is needed than rule-making au- 
thority in the supreme courts. There is needed 
a rules committee, or judicial council to which 
the bar and public may appeal with no em- 
barrassment, or the judicial council should 
itself possess the rule-making power, as fav- 
ored by bench and bar in Oklahoma. Refer- 
ence to this situation is more fully dealt with 
in the article in this number entitled: Wis- 
consin Takes Long Step Forward. 





First Rule-Making in Seventy-five Years on 
Part of Kansas Supreme Court 


Until July of this year there had never been 
an instance of the formulation of rules by the 
Supreme Court of Kansas in the seventy-five 
years of territorial and state government. 
The power at present is expressed in the fol- 
lowing statute: The judges of the supreme 
court may make and amend, from time to 
time, such further rules for the regulation of 
procedure in the supreme court and in in- 
ferior courts, consistent with this code, as 
they may deem proper. R. S. 60-3825. 

I'rom the first meeting of the Kansas Ju- 
dicial Council, as appears in its reports of 
1927 and 1928, there has been consideration 
of the use of this neglected power. Finally 
eight rules to aid in the work of the District 
Court were drafted and were approved by the 
Supreme Court only a few days after sub- 
mission. They took effect Sept. 1. These 
rules provide, in substance: 

1. ach court shall have a motion day at 
least once in each calendar month. 

2. Copies of motions, demurrers and other 
pleadings after the petition shall be supplied 
to all adverse parties. 

3. Motions and demurrers shall be heard 
on the first subsequent motion day. 

4. Decisions on all such matters shall be 
made within thirty days or the reason for 
postponement of decision shall be recorded. 

5. On deciding a matter under advisement 
the court shall notify counsel at once so that 
rights of review may be preserved. 

6. There shall be no default judgment 
where adverse counsel has appeared of record, 
unless upon motion and notice. 

7. Journal entries shall be prepared and 
approved promptly after judgments, rulings 
and decrees. 

8. Journal entries shall be signed by the 
judge. 

These rules make no great change in prac- 
tice but they will overcome some of the delays 
which have been experienced. Probably there 
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is not much left for the exercise of rule-mak- 
ing power by the procedural code. But it was 
believed that considerable advantage would 
follow these rules and especially that the 
judiciary should exercise such powers as it 
possessed. 

Judge J. C. Ruppenthal, who presides 
over the District Court in six counties, makes 
this comment upon the new practice: 

“In this district I was surprised by the 
amount of material brought on for disposition 
on our very first formal motion day on Sept. 

This is certainly different from 
the old happy- -go-lucky drag of dilatory mat- 
ters for three to five months between regular 
terms.” 





Commercial Law League Approves 

The Commercial Law League at its 1929 
meeting received a report from its Committee 
To Promote the Administration of Justice in 
which recommendations were made that the 
League “take action” to further several re- 
forms calculated to lessen the complaints 
which the committee finds current among law- 
yers and laymen. Among the favored pro- 





JOURNAL OF THE 


posals are majority verdicts, rule-making au- 
thority, summary judgment procedure (upon 
liquidated demands), and judicial councils. 
The paragraph on the last named topic is in- 
formative in presenting the variety of ways in 
which a judicial council may render public 
service for which no other instrumentality 
exists. The committee say: 

Such councils should have the duty to make 
recommendations to law-making bodies, and some 
powers which would not interfere with the proper 
prerogatives of the legislature and the courts. It 
could take steps to reduce the length of judicial 
opinions and eliminate some that need not be re- 
ported; undertake some of the work, or perhaps 
take charge of the matter of the prosecution of 
delinquent lawyers for disbarment; make recom- 
mendations to the legislature, from time to time, 
as to such changes in substantive law and pro- 
cedure as will better insure proper administration 
of justice; assign judges, so that congestion may 
be lessened in certain centers; in general, make 
a study of the administration of justice in the 
courts, and endeavor, by recommendations to the 
legislature and the courts, to speed up and gener- 
ally improve the workings of the courts. 

The report and recommendations 
adopted. 


were 





United States Supreme Court Problems 


3y Grecory HANKIN 


(Director, Legal Research Service, 
Washington, D. C.) 


The greatest advance in clearing its docket 
was made by the Supreme Court during the 
term which ended on Monday, June 3rd. It 
decided 825 of the 968 cases docketed during 
the term, leaving only 143 cases to be carried 
over for the next term. 

For all practical purposes it may be said 
the court has caught up with its work. It 
has disposed of all the cases it could have 
disposed of, in view of the rules allowing 
counsel time within which to file their briefs. 
Of over 700 petitions filed during the term, 
all those submitted within a week from the 
closing of the term were disposed of. This 
left only 41 petitions which the court had no 
opportunity to consider. 

In fact, so rapid has been the court’s pace, 
that its efficiency is becoming a source of em- 
barrassment to counsel in the preparation of 
their cases. This was pointed out by Chief 
Justice Taft in addressing the last session of 
the American Law Institute. He said: 

“T can say with respect to the business of 
the court under the beneficent act of Feb- 
ruary 13, 1925, we have made such progress 
with the business of the court, that I think 
members of the bar are beginning to be a 
little embarrassed by the proximity of the 
court to them.” 


Theory of Jurisdictional Act 

Under this Jurisdictional Act, which was 
passed through the efforts of the Chief Jus- 
tice, Congress limited the types of cases which 
may come to the Supreme Court as a matter 
of right. Most of the cases coming to the 
court must come under a preliminary applica- 
tion to review the decision of the lower court. 
The first class of cases is generally known as 
the cases on appeal. The others are known 
as the cases coming on a writ of certiorari. 

A case may come on appeal from the deci- 
sion of the highest court of a state, if the 
constitutionality of a state statute is in ques- 
tion and that court decided in favor of the 
constitutionality. This constitutes the largest 
class of appeals. An appeal may also be taken 
from the decision of a state court, if the 
constitutionality of a federal law is in ques- 
tion, and the state court holds the law uncon- 
stitutional. Likewise, where the federal Cir- 
cuit Court of Appeals holds a state statute 
invalid, the case may come to the Supreme 
Court on appeal. 

Under the judicial code appeals may also be 
taken directly to the Supreme Court from the 
decisions of the District Courts. These are 


the cases in which the petitioner seeks to 
enjoin the enforcement of a state statute or 
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an order of a state or federal commission, in 
which cases the petition for a preliminary in- 
junction must have been heard by three 
judges. 

The judicial code also provides for appeals 
from the District Courts to the Supreme Court 
in certain anti-trust and criminal cases. 

By thus limiting the number of cases which 
may come to the Supreme Court as a matter 
of right, the Jurisdictional Act enabled the 
Court not only to dispose of the large num- 
bers of cases which come to it every year, but 
also to reduce the number of cases in which 
it was in arrears. : 

The enactment of this Jurisdictional Act 
was based on the theory that after a trial in a 
federal district, court and an appeal in the 
Circuit Court of Appeals, the parties have had 
their day in court, and the judgment should 
be final; likewise with cases which have gone 
through the entire hierarchy of the state 
courts. The Supreme Court should then in 
its discretion limit its review to those cases 
which involve matters of public importance. 

The court in its rules designated the general 
classes of cases which it will review: (1) 
Where there is conflict among the various 
circuits on the same subject matter. (2) 
where a state court has decided a federal 
question, not theretofore determined, or in a 
way probably not in accord with the decisions 
of the Supreme Court. (3) Where a Circuit 
Court of Appeals decided a local question in 
conflict with local decisions, or a general ques- 
tion in conflict with the weight of authority 
or the decisions of the Supreme Court. (4) 
Where the lower federal court has so far 
departed from the accepted and usual course 
of judicial proceedings as to call for an ex- 
ercise of the court’s power of supervision. 


Six Out of Seven Petitions Denied 

These, in the main, are the classes of cases 
in which the court will grant a writ of cer- 
tiorari. It is apparent, however, that the 
members of the bar and the court are not yet 
in accord as to the applications of those rules. 
During this term there were 680 petitions 
submitted. Of these 95 were granted—less 
than one out of seven. Had the court granted 
six out of seven petitions it might have been 
said that there is a fair difference of opinion. 
The present situation leads to the conclusion 
that there is clearly a misunderstanding be- 
tween the bar and the bench as to the types of 
cases which should come to the Supreme 
Court. 

Likewise in the cases which come to the 
court on appeal. Here also it is apparent 
that the members of the bar have not fully 
appreciated the objects of the Jurisdictional 
Act. The court, on many occasions, was 
obliged to stop counsel in the midst of their 
arguments, and dismiss the appeals for lack 


of jurisdiction. Such cases have taxed the 
time of the court, and therefore beginning 
with this term, the court adopted a rule that 
in all cases on appeal, the appellant must file 
a preliminary statement showing that the case 
is properly before the court. This, in effect, 
subjects the appeals to the same preliminary 
review as the cases on certiorari. During this 
term the court, on preliminary examination, 
found that in 51 cases probable jurisdiction 
had been shown. It dismissed 59 appeals for 
lack of jurisdiction, either because the cases 
presented no substantial federal questions, or 
because the judgment of the lower court was 
not final, or because the judgment of the 
lower court was not based on a non-federal 
ground, sufficient to support it. 


Court Faces New Problem 


From this it may be seen that much of the 
court’s time is consumed in sifting out the 
cases which it will consider on the merits. 
Of the 825 cases disposed of, only 274 cases 
were decided on the merits, and only 126 
opinions were delivered. 


Now that the Supreme Court has caught up 
with its docket its next problem will un- 
doubtedly be to diminish the number of cases 
which should not come before it. Thus far 
there has been no diminution in the number 
of cases. During the year 1924-25 the num- 
ber of cases docketed jumped to 854 from 
731 during the preceding term. The probable 
reason for this is that, though the Jurisdic- 
tional Act had been enacted, it had not yet 
become effective, and attorneys desired to gain 
an advantage by getting their cases in under 
the old law. Since then the cases docketed 
during any one term have been in the vicinity 
of 730 to 780. This is by far a larger num- 
ber of cases than any one court can handle 
adequately. 

What methods the court will adopt to ac- 
complish this end, is not known. Much of 
the difficulty is undoubtedly due to lack of 
knowledge. on part of the members of the bar 
concerning the cases which are now coming 
to the Supreme Court. [ach attorney, of 
course, sees great importance in his own par- 
ticular case, but he does not view his case in 
the light of the hundreds of other cases pend- 
ing before the Supreme Court at the same 
time. 


In this term, the court penalized two ap- 
pellants in the sums of $150 and $200 respec- 
tively for bringing cases in which the court 
held the questions were so frivolous and so 
lacking in substance that the proceedings 
merely wasted the time of the court and of 
the opposing side. 

This method of discouraging the bar from 
bringing unmeritorious cases can hardly be 
applied to the great bulk of cases brought to 
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the Supreme Court on preliminary applica- 
tions to review the decisions of the lower 
courts. It would be incongruous to penalize 
an aggrieved petitioner for asking the Su- 
preme Court, in its discretion, to correct those 
rulings. In the main, the solution lies in a 
better acquaintanceship, on the part of the 
bar, with the work of the Supreme Court. 


Procedure Partly Responsible 

In part, the difficulty lies with the pro- 
cedure in the court itself. The bar has been 
encouraged by the court not to attribute much 
importance to denials of petitions for cer- 
tiorari. The court assigns no reasons in dis- 
posing of such cases. When a petition is 
denied, it may be assumed that the court sees 
no error in the decision of the lower court. 
On the other hand, if the case comes from a 
state court the reason may be that the case 
presents no substantial federal question, or 
that the decision may be based on a non- 
federal ground, or that the judgment was not 
final. If the case comes from the Circuit 
Court “of Appeals, the reason for the denial 
of the petition may be that there is no con- 
flict among the decisions of the various cir- 
cuits, or that the decision on a local question 
was not in conflict with local authority, or 
that the case does not present a question of 
general law not yet passed on by the Supreme 
Court. From whatever court the case may 
come, the reason for the denial of the writ 
of certiorari may be that substantial justice 
has been done by the lower courts, or that 
the case presents no problem of sufficient pub- 
lic importance. 

Coupled with the above, is the feeling on 
part of counsel, perhaps unfounded, that 
“public importance” is a relative term and that 
the judges are influenced in their decisions 
by the relative merits of the petitions before 
them at the particular time. All these con- 
siderations create a hope that perhaps the 
court might grant a review in the particular 
case. 

Reasons for Denial of Petitions 


Were the members of the bar appraised of 
the reason for the court’s action, the number 
of the petitions would undoubtedly diminish. 
In some states, where cases may be brought 


to the Supreme Court of the state from the 
appellate court on a petition for a writ of 
certiorari, the denial of the petition without 
assigning reasons, is tantamount to an affirm- 
ance of the judgment of the lower court. If 
some such rule were adopted by the Supreme 
Court, it would serve as a reason for denial 
of petitions in a great number of cases. 

Many petitions could be rejected with the 
reasons stated in few words. Most of the 
petitions would probably be rejected for “lack 
of a substantial federal question.” This 
phrase, however, may have to be supple- 
mented by an opinion from time to time. Last 
year, when the Supreme Court decided the 
case in which 156 insurance companies sought 
to enjoin the rate-making order of the Super- 
intendent of Insurance of Missouri, the court, 
in an elaborate opinion, dismissed the case 
for lack of a substantial federal question. 
The opinion was a real contribution to the 
body of constitutional law. This term, among 
the cases dismissed for the above reason, was 
one involving the question whether a state’s 
power of eminent domain is limited by the 
equal protection clause of the Federal Con- 
stitution, or whether it is limited only by 
the requirements that the property be taken 
for public use and that just compensation be 
paid to the owner of the property. In this 
term, also, in the case involving the constitu- 
tionality of the Ohio Railroad Consolidation 
Law and its conflict with the consolidation 
provisions of the Transportation Act, the 
court at first ordered the case dismissed for 
lack of a substantial federal question. Later, 
the court revoked this order, and affirmed the 
judgment of the Supreme Court of Ohio. 
Such orders are likely to cause confusion in 
the minds of counsel as to what constitutes 
a substantial federal question. 

With the great quantity of cases not dimin- 
ishing, the court is thus confronted with a 
dilemma. In order to reduce the work to an 
amount which a court can humanly handle, 
the number of cases must be reduced. But to 
reduce the number of cases, the court will 
probably be forced to take on additional work 
in correlating the great mass of cases in which 
it declines to take jurisdiction. 

(Copyright 1929—Legal Research Service) 
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